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I. A Westphalian Model of the 
International Law on the Use of Force

In a seminal article written on the occasion of the tercentenary of the  Treaties 
of Osnabrück and Münster ending the Th irty Years War, Leo Gross opined that 
the 1648 Peace of Westphalia lent powerful support to the consolidation of a 
concept of public international law that essentially confi nes that legal order 
to the regulation of the relations between sovereign states.1 To a considerable 
extent he agreed with the idea that the Peace of Westphalia constituted ‘the fi rst 
of several attempts to establish something resembling world unity on the basis 
of states exercising untrammeled sovereignty over certain territories and sub-
ordinated to no earthly authority’.2

Gross has made a powerful contribution to the widespread use by contem-
porary international lawyers (and international relations scholars) of the attribute 
‘Westphalian’ to characterise the inter-state nature of an international rule or 
set of international rules and their emphasis on state sovereignty.3 However, 
whether the Peace of Westphalia established (or consolidated) a ‘Westphalian 

* Professor of Public International Law and Criminal Law, Director of the Institute of Inter national 
Peace and Security Law and Chair for German and International Criminal Law, University of 
Cologne, Germany.

1 On the classic normative international legal concept of sovereignty implying the internal 
supreme authority within a territory and the absolute independence from the will of other 
states or other external entities, see Samantha Besson, ‘Sovereignty’ in Rüdiger Wolfrum (ed), 
Th e Max Planck Encyclopedia of Public International Law, vol IX (Oxford University Press, 2012) 
366, 374. 

2 Leo Gross, ‘Th e Peace of Westphalia, 1648–1948’ (1948) 42 American Journal of International 
Law 20, 20; see also ibid, 35 et seq where Gross explains his view that Vattel was especially 
instrumental in paving the way to the culmination of a positivist international law which cham-
pioned unfettered state sovereignty. 

3 Rainer Grote, ‘Westphalian System’ in Rüdiger Wolfrum (ed), Th e Max Planck Encyclopedia of 
Public International Law, vol X (Oxford University Press, 2012) 870, 873; for a recent exam-
ple, see Daniel Bethlehem, ‘Th e End of Geography: Th e Changing Nature of the International 
System and the Challenge to International Law’ (2014) 25 European Journal of International Law 
9, 13.
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system’ of international law in the above-summarised sense has oft en been 
questioned by historians of international relations. In the more recent litera-
ture reference is even made to the ‘Westphalian Myth’.4 It has been disputed 
whether the two peace treaties of 1648 vested the various principalities within 
the empire with genuine sovereignty in the modern meaning of that concept. 
Th e Peace of Westphalia had rather, so the argument continues, introduced an 
early example for the protection of religious minorities and had provided for 
many other grounds upon which external intervention in the (not so) inter-
nal aff airs of a principality belonging to the empire could be based.5 Brendan 
Simms has recently pushed the point almost to its extreme by calling the Peace 
of Westphalia a ‘charter for intervention’.6

It is not the ambition of this article—and it does not fall within the com-
petence of this author—to engage in this fascinating debate among historians. 
However, the objections to the ‘conventional wisdom’ are certainly strong 
enough to place a question mark over the historical accuracy of the idea that 
the ‘Westphalian system’ dates back to the Peace of Westphalia. And the same 
objections may well be taken to support the view that the international legal 
order as established by the United Nations (UN) Charter more closely refl ects 
a ‘Westphalian system’ than the Peace of Westphalia did. Th at being said, there 
is probably considerable wisdom in Stephen D  Krasner’s statement that there 
‘has never been some golden age for sovereignty’.7

In light of the foregoing, the expression ‘Westphalian system’ will not be 
used in this article to denote the historical confi guration of the international 
legal order as it resulted from the Peace of Westphalia. Th e concept will rather 
be referred to as a theoretical model that helps in identifying and clarifying 
broader trends in the international law on the use of force aft er 1945. One 
might, of course, try to come up with another expression than ‘Westphalian 
system’ in light of its doubtful historical accuracy. However, the term is so 
deeply entrenched in the vocabulary of international lawyers that there is no 
compelling reason to avoid its use if it is made clear that reference is made to 
it for theoretical rather than for historical purposes.

So what would a purely Westphalian international law on the use of force 

4 Andreas Osiander, ‘Sovereignty, International Relations, and the Westphalian Myth’ (2001) 55 
International Organization 251.

5 For a few examples from the literature of the history of international relations, see Stéphane 
Beaulac, ‘Th e Westphalian Legal Orthodoxy—Myth or Reality?’ (2000) 2 Journal of the History 
of International Law 175; Derek Croxton‚ ‘Th e Peace of Westphalia of 1648 and the Origins 
of Sovereignty’ (1999) 21 International History Review 569, 588–89; Osiander (n 4) 261; Gross 
(n  2) 21–24 had acknowledged the protection of religious minorities. 

6 Brendan Simms, ‘“A False Principle in the Law of Nations”: Burke, State Sovereignty, (German) 
Liberty, and Intervention in the Age of Westphalia’ in Brendan Simms and DJB Trim (eds), 
Humanitarian Intervention. A History (Cambridge University Press, 2011) 89, 92.

7 Stephen D Krasner, ‘Rethinking the Sovereign State Model’ (2001) 27 Review of International 
Studies 17, 17. 
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look like? In such a law, a prohibition of the use of force binds states only and 
is confi ned to the latter’s international relations. A system of collective secu-
rity deals exclusively with inter-state breaches of the peace. Th ere can be no 
right of individual self-defence of a civilian population under attack and no 
corresponding right of collective self-defence of a foreign state to come to the 
assistance of such a civilian population (usually referred to as a ‘right to forcible 
humanitarian intervention’). Finally, a state right (be it individual or collective) 
of self-defence is limited to the case of an armed attack by another state.

Th e following refl ections on the development of the international law on the 
use of force since 1945 will build on this Westphalian model to identify post-
Westphalian shift s and neo-Westphalian hesitations.8 Th e two factual scenarios 
that fi gure most prominently in the following study of the post-1945 practice 
of states are those that have most seriously challenged the legitimacy of West-
phalian legal answers. In the fi rst case, the government of a state terrorises a 
civilian population on the territory of that state. In the second case, which is, 
as it were, the mirror image of the fi rst, a transnational non-state organisation 
terrorises a state through the large-scale use of force. In both cases the threat 
cannot be accommodated within a purely Westphalian international law on the 
use of force. For, in the fi rst case, the legal protection of the civilian population 
under attack would appear to be precarious, and in the second case, the victim 
state does not fare any better.

II. Post- and Neo-Westphalian Responses 
to Governmental Terror against a 

Civilian Population since 1945

i. The Westphalian Starting Point in 1945: The Text of the 
UN  Charter

One of the UN Charter’s most important legal novelties was the inclusion of the 
prohibition of the use of force in Article 2(4), which reads as follows:

All Members shall refrain in their international relations from the threat or use of 
force against the territorial integrity or political independence of any state, or in any 
other manner inconsistent with the Purposes of the United Nations.9

8 To be sure, the development of the international law on the use of force is situated within a 
broader normative context, including, most importantly, the international law of armed con-
fl icts, international human rights law, and international criminal law. Occasionally, references 
to corresponding developments in the latter two areas of international law will be made in the 
footnotes. 

9 In its judgment in the Nicaragua case, the International Court of Justice held that a customary 
international law prohibition of the use of forces exists alongside Art 2(4) of the UN Charter; 
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Th e adoption of that provision constituted the eventual culmination of a prior 
series of more timid eff orts to ban the use of force by states.10 Th is prohibition 
is framed in Westphalian terms because it is explicitly confi ned to the ‘inter-
national relations’ of UN Member States.11 Th e use of force by a state against 
its own population therefore remained outside the scope of application of the 
new prohibition.12 As the UN Charter’s prohibition of the use of force does not 
apply internally, it does not aff ect the power by a state to invite, through its 
government,13 other states to use force on the territory of the inviting state.14 
Th e new system of collective security, as introduced through Chapter VII of 
the UN Charter, was designed to react to threats to or breaches of international 
peace. Its Article 39 reads as follows:

Th e Security Council shall determine the existence of any threat to the peace, breach 
of the peace, or act of aggression and shall make recommendations, or decide what 
measures shall be taken in accordance with Articles 41 and 42, to maintain or restore 
international peace and security. (emphasis added)

Th e meaning originally given by most interpreters to the term ‘international’ 
was ‘inter-state’,15 so that no power for the Security Council existed to activate 
Chapter VII in the case of the terrorisation of a civilian population by its own 
government.16

Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v 
United States of America), Judgment, Merits, ICJ Reports 1986, 14, at 96–97 (para 181).

 

10 On the international legal development on the use of force between the end of the First and 
the end of the Second World War, see Ian Brownlie, International Law and the Use of Force by 
States (Oxford University Press, 1963) 51–111. 

11 For a thoughtful recent analysis of the meaning of the words ‘international relations’ within Art 
2(4), see Christian Henderson, ‘Contested States and the Rights and Obligations of the Jus Ad 
Bellum’ (2013) 21 Cardozo Journal of International and Comparative Law 367, 381–87. 

12 In its Advisory Opinion on Nuclear Weapons, the International Court of Justice was careful to 
distinguish the use of force by a state ‘within its own boundaries’ from the prohibition of the 
use of force; Legality of the Th reat or Use of Nuclear Weapons, Advisory Opinion, ICJ Reports 
1996, 226, at 247 (para 50). 

13 On the traditional concept of ‘government’ under international law, see Louise Doswald-Beck, 
‘Th e Legal Validity of Military Intervention of the Government’ (1985) 56 British Yearbook of 
International Law 189, 190–200.

14 For this starting point, see Olivier Corten, Th e Law Against War. Th e Prohibition on the Use of 
Force in Comtemporary International Law (Hart Publishing, 2012) 309; Doswald-Beck (n 13) 
189, 244; Eliav Lieblich, International Law and Civil Wars. Intervention and Consent (Routledge, 
2013) 122–24; Ashley S Deeks, ‘Consent to the Use of Force and International Law Supremacy’ 
(2013) 54 Harvard International Law Journal 1, 33. 

15 For a clear statement to this eff ect, see Hans Kelsen, Th e Law of the United Nations. A Critical 
Analysis of Its Fundamental Problems (Steven & Sons, 1950) 19: ‘In ordinary use of language, 
“international peace” is a condition of absence of force in relations among states’; see also Nico 
Krisch, ‘Article 39’ in Bruno Simma, Daniel Erasmus-Khan, Georg Nolte, and Andreas Paulus 
(eds), Th e Charter of the United Nations: A Commentary, vol II (Oxford University Press, 3rd 
edn 2012) 1282-83 (marginal n 19).

16 For example, in the 1946/47 debate on the question of whether the Spanish government under 
Franco constituted a threat to international peace and security because it constituted a fascist 
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Article 51 of the UN Charter recognises an individual and collective right of 
self-defence.17 Th e provision reads as follows:

Nothing in the present Charter shall impair the inherent right of individual or collec-
tive self-defence if an armed attack occurs against a Member of the United Nations, 
until the Security Council has taken measures necessary to maintain international 
peace and security. Measures taken by Members in the exercise of this right of self-
defence shall be immediately reported to the Security Council and shall not in any 
way aff ect the authority and responsibility of the Security Council under the present 
Charter to take at any time such action as it deems necessary in order to maintain 
or restore international peace and security.

Th e right referred to in this Charter provision exclusively covers the case of an 
armed attack ‘against a Member of the United Nations’, ie the case of an armed 
attack against a state.18 It follows that the text of Article 51 of the UN Char-
ter does not support an argument in favour of a right of a civilian population 
of self-defence in case of an armed attack against such a population. For the 
same reason the text of Article 51 of the UN Charter does not off er anything 
in support of a right of collective self-defence of a foreign state to the benefi t of 
a civilian population under attack by its own government. As the UN Charter, 
outside the legal framework of the collective security system, does not recognise 
any exception from the prohibition of the use of force other than Article 51, 
this Charter, on the whole, does not off er a textual basis for a right of a civilian 
population under (massive) attack forcibly to resist or for a right of a foreign 
state forcibly to come to the rescue of such a victimised civilian population.19

regime, the ‘inter-state’ perspective of the collective security system prevailed; for a detailed 
analysis, see Udo Fink, Kollektive Friedenssicherung, Band 1 (Peter Lang, 1999) 49 et seq. 

 

17 In its judgment in the Nicaragua case, the International Court of Justice held that under cus-
tomary international law a right of individual and collective self-defence (of not identical, but 
very similar content) exists alongside Art 51 of the UN Charter; Nicaragua case (n 9) 94 (para 
176).

18 While the point is not oft en made explicit, it would seem generally agreed that despite its for-
mulation to the contrary, the right of self-defence, as recognised by the UN Charter, also applies 
in the case of an armed attack against a state that is not a member of the UN and the same 
(obviously) holds true for its customary corollary. Rather exceptionally, the issue was relevant 
to the US military intervention in Vietnam and the offi  cial US legal position addresses the 
issue (see the latter state’s legal memorandum ‘Th e Legality of United States Participation in the 
Defense of Vietnam’, as repr in Richard Falk (ed), Th e Vietnam War and International Law, vol 
I (Princeton University Press, 1968) 583 et seq). For an early and illuminating legal analysis of 
this point, see Hans Kelsen, Recent Trends in the Law of the United Nations (Stevens & Sons, 
1951) 916-17. 

19 Correspondingly, in 1945 and immediately thereaft er an international human rights law in the 
strict meaning of the term did not exist and also no law of non-international armed confl ict 
existed in 1945 (for the various techniques of ‘ad hoc regulation’ of civil wars including the 
concept of ‘recognition of belligerency’, see Sandesh Sivakumaran, Th e Law of Non-International 
Armed Confl ict (Oxford University Press, 2012) 9–29). While Common Art 3 of the 1949 Four 
Geneva Conventions relating to the Protection of Victims of Armed Confl ict (75 UNTS 31, 85, 
135, 287) at least marked the coming into existence of such a law. Yet, that law remained in an 
embryonic state and its applicability required the existence of a non-state party to the confl ict 
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ii. Early Post-Westphalian Signals during the Cold War 
(1948–89)

On exceptional occasions, the Security Council has displayed an inclination to 
activate the system of collective security outside the realm of threats to inter-state 
peace. Th e determination in resolution 217 (1965), that the ‘situation resulting 
from the proclamation of independence by the illegal authorities in Southern 
Rhodesia is extremely grave  … and that its continuance in time constitutes a 
threat to international peace and security’,20 has been widely understood to be 
one early example of such a move by the Council.21 Similarly, resolution 418 
(1977), strongly condemning South Africa’s system of apartheid,22 is of some 
interest in that context. Yet, even here it is diffi  cult to speak of clear-cut post-
Westphalian precedents, as Westphalian considerations signifi cantly tempered 
the Council’s course of action in both situations.23

(a) Forcible Secession

Th e emergence of the right of peoples to self-determination24 exerted post-
Westphalian pressure on the international regulation of the use of force outside 
the collective security system. A lively legal debate developed about a right to 
forcible national liberation in cases of ‘salt-water’ colonialism. While such a 
right was forcefully asserted by a signifi cant part of the international commu-
nity of states, the claim was not universally accepted. It has therefore ultimately 

thereby requiring a terrorised civilian population to organise itself in some quasi-military fash-
ion in order to activate the minimal protection under the new international humanitarian law. 
While the judgment of 30 September and 1 October 1946 rendered by the International Military 
Tribunal at Nuremberg (Th e Trial of German Major War Criminals (30 September and 1 Octo-
ber 1946), International Military Tribunal, vol I (Nuremberg, 1947) 171) may be seen as an early 
post-Westphalian moment, it is also true that the fi rst generation of international criminal law 
refl ected the essentially Westphalian confi guration of the international legal system through its 
‘war nexus’ with respect to crimes against humanity (Art 6(c) of the Charter of the International 
Military Tribunal, as annexed to the ‘London Agreement’ (entered into force 8 August 1945), 82 
UNTS 280; on the sequence of several generations of international criminal law, see Claus Kreß, 
‘Th e International Criminal Court as a Turning Point in the History of International Crimi-
nal Justice’ in Antonio Cassese (ed), Th e Oxford Companion of International Criminal Justice 
(Oxford University Press, 2009) 143, 147).

 

20 UN Doc S/RES/217 (20 November 1965) op para 1.
21 Myres S McDougal and Michael Reisman, ‘Rhodesia and the United Nations: Th e Lawfulness 

of International Concern’ (1968) 62 American Journal of International Law, 1, 10–11; see also 
Krisch (n 15) 1285–86 (marginal n 25); for a more nuanced assessment, see Fink (n 16) 309, 
354–55. 

22 UN Doc S/RES/418 (4 November 1977) preambular para 6.
23 For a meticulous analysis of the Security Council practice in both cases resulting in a very 

nuanced conclusion, see Fink (n 16) 309, 354–55 (Rhodesia); 389, 444 (South Africa). 
24 Art 1 of the International Covenant on Civil and Political Rights (adopted 19 December 1966 

and entered into force 23 March 1976; 999 UNTS 171); on customary international law, see 
Antonio Cassese, Self-Determination of Peoples. A Legal Reappraisal (Cambridge University 
Press, 1995) 101 et seq. 
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remained an open question as to whether and to what extent the right to 
(external) self-determination of colonial peoples brought about a change to the 
existing regulation of the unilateral use of force.25 In its Nicaragua judgment, 
the International Court of Justice (ICJ) alluded to the debate about a possible 
right of a foreign state to use force in support of an anti-colonial liberation 
movement, but it refrained from expressing a view on the matter.26 Importantly, 
the ICJ limited its dictum to the ‘process of decolonization’ and did not allude 
to the possibility that the right of peoples to self-determination could give rise 
to a right to use force to achieve secession other than in colonial contexts. Th is 
was entirely in line with state practice in concrete incidents of secession con-
fl icts which indicated that states were extremely reluctant to activate the UN 
General Assembly (GA)’s 1970 Friendly Relations Declaration’s potential for a 
right of non-colonialised peoples to ‘remedial secession’.27

(b) Intervention upon Invitation

Furthermore, the emergence of the right of peoples to self-determination gave 
rise to the question as to whether the prohibition to intervene in the internal 
aff airs of another state should be reconceived in a case of non-international 
armed confl ict. In her important 1985 article ‘Th e Legal Validity of Military 
Intervention by Invitation of the Government’, Louise Doswald-Beck put for-

25 For a careful and balanced analysis and references to the pertinent GA resolutions, see Heather 
A Wilson, International Law and the Use of Force by National Liberation Movements (Oxford 
University Press, 1988) 91-136; a post-Westphalian legal change defi nitively occurred in the 
international law of armed confl icts through the adoption of Arts 1(4) and 96 of the 8 June 
1977 First Additional Protocol to the Geneva Conventions of 12 August 1949 (1125 UNTS 3), 
according to which ‘armed confl icts in which people are fi ghting against colonial domination 
and alien occupation and against racist regimes’ qualify as international armed confl icts if the 
procedural condition set out in Art 96 is satisfi ed. 

26 Nicaragua case (n 9) 108 (para 206); the judgment’s inconclusive allusion to the debate suffi  ced 
to spark a critical comment by Judge Schwebel in his Dissenting Opinion; Nicaragua case (n 9) 
259, at 351 (paras 179–81). 

27 For a useful analysis of that state practice, see Tom J Farer, ‘Th e Regulation of Foreign Inter-
vention in Civil Armed Confl ict’ (1974-II) 142 Recueil des Cours de l’Académie de Droit 
International 297, 344–49 (East Pakistan), and at 349–52 (African practice). Th e Friendly Rela-
tions Declaration potential for an argument in support of a right to ‘remedial secession’ results, 
above all, from the formulation of the last part of the so-called safeguard clause: ‘Nothing in 
the foregoing paragraphs shall be construed as authorizing or encouraging any action which 
would dismember or impair, totally or in part, the territorial integrity or political unity of sov-
ereign and independent states conducting themselves in compliance with the principle of equal 
rights and self-determination of peoples as described above and thus possessed of a govern-
ment representing the whole people belonging to the territory without distinction as to race, 
creed or colour’; UN Doc A/RES/25/2625 (24 October 1970), Annex: Declaration on Principles 
of International Law Concerning Friendly Relations and Co-operation among States in Accord-
ance with the Charter of the United Nations, Fift h Principle (Th e Principle of Equal Rights 
and Self-determination of Peoples), para 8; for a brief commentary, see Helen Keller, ‘Friendly 
Relations Declaration (1970)’ in Rüdiger Wolfrum (ed), Th e Max Planck Encyclopedia of Public 
International Law, vol IV (Oxford University Press, 2012), 250, 255.
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ward the view that the traditional law, according to which a state was entitled 
to invite, through its government, another state to help the inviting state, by way 
of force, to suppress an insurrection, had undergone a revolutionary change.28 
Doswald-Beck maintained that state practice since the 1950s had limited the 
legal power to express such an invitation to the case of a counter-intervention.29 
She nuanced her view in two interesting ways. First, she confi ned the assertion 
of legal change to the case of a direct use of force and held that there did not 
appear to be a ‘prohibition against States providing governments with weapons 
and other military supplies during a civil war’.30 Second, Doswald-Beck located 
the alleged legal change outside the prohibition of the use of force and lim-
ited it to the prohibition of intervention.31 Doswald-Beck’s proclamation of legal 
change was in line the 1975 resolution by the Institut de Droit International 
(IDI) on the subject.32 Yet, the controversy within the Institut surrounding the 
adoption of this resolution indicated that doubts persisted as to whether state 
practice indeed supported the legal change in question.33 In 1986, the ICJ did 
nothing to dispel such doubts because the Court, in its 1986 Nicaragua judg-
ment, did not indicate any inclination to lend its voice to the post-Westphalian 
reinterpretation of the prohibition of (forcible) intervention (by invitation).34

In 1982, the UN GA ‘(c)all[ed] upon [g]overnments to refrain from supply-
ing arms and other military assistance as long as serious human rights violations 
in Guatemala continue to be reported’.35 Th is may be taken as an early sign that 
the new international human rights law36 had the potential to limit the power 
of a state to invite, through its government, foreign states to militarily intervene. 
But it is diffi  cult to say that the practice of states during the Cold War had 
already reached the degree of consistency necessary to formulate a correspond-
ing rule of customary international law.

28 Doswald-Beck (n 13) 189, 242–52. 
29 Th e case of counter-intervention is that where the intervention constitutes the response to the 

support of the rebels from the outside.
30 Doswald-Beck (n 13) 189, 251.
31 Ibid, 244.
32 Institut de Droit International, Th e Principle of Non-Intervention in Civil Wars (14 August 1975). 
33 Th e 1975 resolution was adopted by 16 votes to 6, with 16 abstentions, as recalled by Tom Ruys, 

‘Of Arms, Funding and “Non-lethal Assistance”—Issues Surrounding Th ird-State Intervention in 
the Syrian Civil War’ (2014) 13 Chinese Journal of International Law 13, 41.

34 Nicaragua case (n 9) 126 (para 246).
35 UN Doc A/RES/37/184 (17 December 1982).
36 In 1966, the adoption of the two international covenants on human rights marked the break-

through towards a conventional international human rights law. It is widely held that, in the 
wake of this turning point, a customary international law body of human rights has also come 
into existence: see Th omas Buergenthal, ‘Human Rights’ in Rüdiger Wolfrum (ed), Th e Max 
Planck Encyclopedia of Public International Law, vol IV (Oxford University Press, 2012) 1021, 
1023–24. 
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(c) Humanitarian Intervention

In the 1970s, India (in the case of East Pakistan/Bangladesh),37 Tanzania (in the 
case of Idi Amin’s Uganda),38 and Vietnam (in the case of Pol Pot’s Cambodia)39 
used force, without the authorisation of the Security Council, on the territory 
of another state in situations where that other state had resorted to a massive 
use of force against its own civilian population. Th ese armed interventions fore-
shadowed the post-Cold War debate about humanitarian intervention. Th ey did 
not, however, set powerful precedents for such a right, for the following two 
reasons. First, each of the intervening states attempted to justify its use of force 
on grounds other than humanitarian intervention. Secondly, the international 
reaction was not such that it could have been interpreted as at least implicitly 
embracing the idea of a new unwritten exception to the prohibition of the use 
of force when force is used to avert an impending humanitarian catastrophe. 
Th is statement holds true although it should not be overlooked that the inter-
national community’s reaction in the case of Tanzania’s intervention, which was 
not perceived by the superpowers to touch upon their vital interests, came close 
to tacit condonement of the use of force.40

In light of this at best embryonic state practice in support of right for states 
to use force abroad to end massive violations of human rights, it is understand-
able that the ICJ did not indicate any inclination to accept that international 
law could be moving in that direction when it dealt with the matter in passing 
in its Nicaragua judgment:

In any event, while the United States might form its own appraisal of the situation 
as to respect for human rights in Nicaragua, the use of force could not be the appro-
priate method to monitor or ensure such respect. With regard to the steps actually 
taken, the protection of human rights, a strictly humanitarian objective, cannot be 
compatible with the mining of ports, the destruction of oil installations, or again 
with the training, arming and equipping of the contras. Th e Court concludes that the 
argument derived from the preservation of human rights cannot aff ord a legal justi-
fi cation for the conduct of the United States, and cannot in any event be reconciled 
with the legal strategy of the respondent State, which is based on the right of collec-
tive self-defence.41

37 Th omas M Franck and Nigel S Rodley, ‘Aft er Bangladesh: Th e Law of Humanitarian Interven-
tion by Military Force’ (1973) 67 American Journal of International Law 275.

38 Farook Hassan, ‘Realpolitik in International Law: Aft er Tanzanian-Ugandan Confl ict “Humani-
tarian Intervention” Reexamined’ (1981) 17 Willamette Law Review 859. 

39 Michael J Bazyler, ‘Reexamining the Doctrine of Humanitarian Intervention in Light of the 
Atrocities in Kampuchea and Ethopia’ (1987) 23 Stanford Journal of International Law 547, 
550–53.

40 For a well-balanced recent analysis of all three Cold War cases with detailed references, see 
Nicholas J Wheeler, Saving Strangers. Humanitarian Intervention in International Society (Oxford 
University Press, 2010) 55–136.

41 Nicaragua case (n 9) 134–35 (para 268).
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As we have seen, the 1945 Westphalian starting point with respect to the 
internal use of force by states was exposed to a number of post-Westphalian 
challenges of lesser or greater signifi cance during the Cold War. On the whole, 
however, none of these caused the Westphalian confi guration of the law on the 
use of force to undergo a decisive change. In essence, the Westphalian rationale 
prevailed and one had to await the end of the Cold War for more decisive post-
Westphalian developments in the law governing the use of force.

iii. The Broad Post-Westphalian Trend Immediately after the 
End of the Cold War (1990–99)

In the 1990s, the internal use of force by the Russian government in Chechnya, 
the internal use of force by the Turkish government against members of the 
Kurdish PKK and also the internal use of force by the government of the Fed-
eral Republic of Yugoslavia (Serbia and Montenegro) in Kosovo were criticised 
by other states for having been excessive.42 Th is state practice gave rise to the 
question of whether a new customary prohibition for states excessively to use 
force internally might be emerging. Jochen Abraham Frowein put it in the fol-
lowing terms:

It is no longer inconceivable that a rule of international law will come into exist-
ence which prohibits the internal use of the State military with its modern weaponry 
under certain conditions.  … As soon as an internal confl ict reaches beyond police 
action, this would then be of concern to international law not only as a matter of 
the law of non-international armed confl ict, but also with respect to the use of force 
as such.43

Th e above-mentioned legal developments towards restraining the internal use 
of force went hand in hand with the impression that there was a growing 
hesitation by states to use force upon the invitation of a state responsible for 
widespread or systematic violations of human rights. However, it remained dif-
fi cult to assess the state practice in point with precision. In his meticulous 1999 
work on the subject, Georg Nolte summarised the state practice as follows:

It would not seem the case that States have made the claim that a government was 
precluded from inviting foreign troops because of that government’s policy of sys-

42 On Chechnya, see eg the statement made on 27 February 1995 by the Chairman of the UN 
Commission on Human Rights (UN Doc E/1995/23, E/CN.4/1995/176, para 594) expressing 
‘deep concern over the disproportionate use of force by the Russian armed forces’ in Chechnya; 
on the use of force by the Turkish government against Kurdish opponents, see eg the similarly 
worded critique voiced by the Foreign Ministers of Germany and of the United Kingdom on 31 
March 1995 (as referred to in Frankfurter Allgemeine Zeitung, 1 April 1995, 2); on the Kosovo 
confl ict, see UN Doc S/RES/1160 (1998), 31 March 1998, preambular para 3: ‘Condemning the 
use of excessive force by Serbian police forces against civilians and peaceful demonstrators in 
Kosovo’ (emphasis added).

43 Jochen Abraham Frowein, ‘Globale und regionale Friedenssicherung nach 50 Jahren Vereinte 
Nationen’ (1995) 114 Zeitschrift  für Schweizerisches Recht 269 (the English translation is mine). 
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tematic human rights violations. Yet, third States avoid interventions based on the 
invitation of governments, which have acted in gross defi ance of human rights in the 
recent past or at least they avoid placing reliance on the invitation of such a govern-
ment.  … It must also be noted that the human rights record has played a role with 
respect to the legality of intervention by invitation only in cases of abuse nearing the 
genocidal level.44

From the perspective of international law, George Bush Sr missed the point 
when he declared in 1991 that in the case of the liberation of Kuwait from 
Iraq’s aggression a ‘new world order’45 was at stake. Instead the authorisation 
of the allied military operation ‘Desert Storm’ by the Security Council was in 
complete harmony with the original Westphalian spirit underlying the collec-
tive security system as devised in 1945: Iraq had breached the inter-state peace 
through its act of aggression against Kuwait and this conduct was met with a 
collective military response under Chapter VII of the UN Charter to have this 
same inter-state peace restored.46

Th e situation was entirely diff erent when the Security Council activated 
Chapter VII in view of the internal use of force by Saddam Hussein against the 
Kurds in the north and against the Shiites in the south of Iraq. Unsurprisingly, 
therefore, the ground-breaking Security Resolution 688, which condemned ‘the 
repression of the Iraqi civilian population in many parts of Iraq’,47 met with the 
Westphalian hesitation of fi ve Member States.48 Yet, the Security Council fol-
lowed its new post-Westphalian course on subsequent occasions. Faced with 
humanitarian catastrophes in Somalia and Rwanda, the Council not only acti-
vated Chapter VII of the UN Charter, but also authorised the use of force.49 
In 1995, the International Criminal Tribunal for the former Yugoslavia (ICTY) 

44 Georg Nolte, Eingreifen auf Einladung (Springer, 1999), 578–79 (the English translation is mine); 
with respect to the question whether the emergence of the right to self-determination had lim-
ited the power of a state to invite, through its de iure government, a foreign state to help the 
inviting state to fi ght rebels in a non-international armed confl ict (supra Section II.ii), Nolte 
couched his analysis of state practice in more nuanced terms than Doswald-Beck (text preced-
ing n 29) and concluded that the presumption in favour of the de iure government could be 
rebutted only in case of a veritable uprising of the population of a state against its government 
(ibid 574–78). 

45 State of the Union Speech (29 January 1991).
46 Christopher Greenwood, ‘New World Order or Old? Th e Invasion of Kuwait and the Rule of 

Law’ (1992) 55 Modern Law Review 153. 
47 UN Doc S/RES/688 (5 April 1991), op para 1. 
48 Cuba, Yemen and Zimbabwe voted no and China and India abstained; for a detailed analysis, 

see Wheeler (n 40) 141–46.
49 For Somalia, see UN Doc S/RES/794 (3 December 1992), preambular para 3 in conjunction 

with op para 10; for Rwanda, see UN Doc 929 (22 June 1994), preambular para 10 in conjunc-
tion with op para 3; on this practice, see eg Inger Österdahl, Th reat to Peace (Iustus Förlag, 
1998) 52 et seq, 59 et seq. In the case of Haiti (1993/94), the Security Council came close to 
accepting that a coup d’état ousting a democratically elected government could constitute a 
threat to international peace and security (S/RES/841 (16 June 1993) preambular para 13). Th e 
occurrence of an anti-democratic coup d’état also fi gured prominently in the practice of the 
Security Council in the case of Sierra Leone (1997/98) S/RES/1332 (8 October 1997) op para 1.
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interpreted this rapidly consolidating Security Council practice in the follow-
ing terms:

It can thus be said that there is a common understanding, manifested by the ‘sub-
sequent practice’ of the membership of the United Nations at large, that the ‘threat 
to peace’ of Article 39 may include, as one of its species, internal armed confl icts.50

Th e fi rst precedent following the end of the Cold War for the lawfulness of 
forcible humanitarian intervention in case of an impending humanitarian catas-
trophe following the end of the Cold War was not set by ‘Western’ states, but by 
those in Africa. In the summer 1990, the Economic Community of West Afri-
can States (ECOWAS), without having been so authorised by the UN Security 
Council, used force in Liberia to end massive atrocities occurring in the civil 
war there.51 Whether the Liberian government, which had lost control over 
most of the state’s territory, had actually expressed its consent52 has remained 
doubtful.53 At least in September 1990, when the Liberian President was killed 
and the Liberian Vice-President opposed the course taken by ECOWAS, it 
became clearly impossible to explain the military intervention by ECOWAS on 
the basis of an invitation by Liberia’s government.54 What is of even greater 
importance is the fact that ECOWAS itself never explained its intervention pri-
marily on the basis of such an invitation.55 In their declaration of 9 August 

50 Th e Prosecutor v Dusko Tadic, IT-94-1-AR72, 2 October 1995, para 30. In the same seminal deci-
sion, the ICTY established itself as the key institution to ‘progressively determine’ the existence 
of customary international law of non-international armed confl ict. Th e Tribunal articulated 
the post-Westphalian spirit, which it saw at work, in the following almost paradigmatic terms: 
‘Th is dichotomy (of a sophisticated law of international armed confl ict and a rudimentary law 
of non-international armed confl ict) was clearly sovereignty-oriented and refl ected the tradi-
tional confi guration of the international community, based on the coexistence of sovereign 
States more inclined to look aft er their own interests than community concerns or humani-
tarian demands.  … A State-sovereignty-oriented approach has been gradually supplanted by 
a human-being-oriented approach.  … If international law, while of course duly safeguarding 
the legitimate interests of States, must gradually turn to the protection of human beings, it 
is only natural that the aforementioned dichotomy shall gradually lose its weight’ (ibid, paras 
96–97). In the same spirit the Tribunal declared the emergence of a second and markedly post-
Westphalian generation of international criminal law characterised by the crystallisation under 
customary international law of war crimes committed in non-international armed confl ict and 
by the emancipation of crimes against humanity from its Nuremberg connection with a war of 
aggression or war crimes in international armed confl ict (Kreß (n 19) 146–48). 

51 Anthony Chukwuka Ofodile, ‘Th e Legality of ECOWAS Intervention in Liberia’ (1994) 32 
Columbia Journal of Transnational Law 381 et seq.

52 In that sense, see Georg Nolte, ‘Restoring Peace by Regional Action: International Legal Aspects 
of the Liberian Confl ict’ (1993) 53 Zeitschrift  für ausländisches und öff entliches Recht 603, 621; 
in his article, Nolte explicitly criticises Doswald-Beck’s restrictive view on ‘intervention by 
 invitation’ (text preceding n 29) for precluding a regional organisation from preventing massive 
violations of human rights based on the consent of the de iure government (ibid, 624). 

53 Christopher Greenwood, ‘Humanitarian Intervention: Th e Case of Kosovo’ (1999) 10 Finnish 
Yearbook of International Law 141, 165.

54 Ibid, 165.
55 Ibid, 164–66; this is conceded by Nolte (n 52) 620–21. Th e situation was diff erent when Nigeria 

and ECOWAS used force in Sierra Leone in 1997/98 aft er the democratically elected President 
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1990, the ECOWAS Heads of State had instead emphasised that they were 
‘going to Liberia fi rst and foremost to stop the senseless killing of innocent 
civilian nationals and foreigners, and to help the Liberian people to restore their 
democratic institutions’.56 Importantly, the military intervention by ECOWAS 
was not internationally condemned as a violation of the prohibition of the use 
of force. Instead, the President of the Security Council issued two statements to 
the eff ect that members of the Council ‘commend[ed] the eff orts made by the 
ECOWAS Heads of State and Government to promote peace and normalcy in 
Liberia’57 and ‘to bring the Liberian confl ict to a speedy conclusion’.58

Th e second precedent concerned the massive human rights violations in Iraq 
that occurred aft er the liberation of Kuwait and were condemned by Security 
Council resolution 688.59 Th is resolution, however, had not authorised the use 
of force to avert the humanitarian catastrophe unfolding in Iraq.60 Neverthe-
less, the United Kingdom, the United States, France, Italy and the Netherlands 
deployed air and ground forces to northern Iraq to provide safe havens for the 
Kurdish civilian population under attack.61 Th e no-fl y zone established in the 
north was later extended to the south in order to protect the Shiites. Th e power 
of this precedent is weakened by the fact that the United States, in particular, 
made an attempt to justify ‘Operation Provide Comfort’ by reference to Security 
Council resolution 688.62 However, the United Kingdom, which was the driv-
ing force behind the intervention, recognised that this argument was ultimately 
unconvincing. Th erefore the UK Foreign Secretary went public with a claim 
to unilateral humanitarian intervention in case of extreme humanitarian need:

But we operate under international law. Not every action that a British Government 
or an American Government or a French Government takes has to be underwritten 

Kabbah had been ousted by a coup d’état. Th e Security Council had deplored the coup d’état 
and had expressed concern about the deteriorating humanitarian situation in Sierra Leone, but 
it had not authorised Nigeria’s and ECOWAS’s use of force in UN Doc S/RES/1332 (8 October 
1997). Th e Council, however, accepted the use of force in Sierra Leone ex post facto in UN Doc 
S/PRST/1998/5 (26 February 1998). Th e Council’s position is probably best explained by the 
fact that Kabbah had requested the external use of force and that the international community 
treated Kabbah as the President of Sierra Leone in exile because it condemned the coup d’état 
as anti-democratic. Th erefore the case of Sierra Leone cannot be counted among the precedents 
for the legality of unilateral humanitarian intervention. Rather, the 1997/98 external use of force 
in Sierra Leone constitutes a case of intervention by invitation (as expressed under exceptional 
circumstances). For a comprehensive and useful analysis of the case, see Karsten Nowrot and 
Emily W Schabacker, ‘Th e Use of Force to Restore Democracy: International Legal Implications 
of the ECOWAS Intervention in Sierra Leone’ (1998) 14 American University International Law 
Review 321 et seq. 

 

56 UN Doc S/21485 (10 August 1990) 3. 
57 UN Doc S/22133 (22 January 1991).
58 UN Doc S/23886 (7 May 1992).
59 UN Doc S/RES/688 (5 April 1991).
60 Greenwoood (n 53) 167; Wheeler (n 40) 154.
61 Wheeler (n 40) 147–52.
62 Ibid, 166.
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by a specifi c provision in a UN resolution provided we comply with international law. 
International law recognizes extreme humanitarian need.  … We are on strong legal 
as well as humanitarian ground in setting up this ‘no fl y’ zone.63

As in the case of Liberia, the legal claim to unilateral humanitarian interven-
tion in a case of dire need had therefore been articulated with suffi  cient clarity 
and in this case again the international community at least implicitly condoned 
the military action.64

Th en came Kosovo. On 23 March 1999, the decision was made by NATO 
Member States to use force on the territory of the Federal Republic of Yugo-
slavia to avert an ‘impending humanitarian catastrophe’, about which the UN 
Security Council had expressed its alarm and which it saw as the consequence 
mainly of the ‘excessive and indiscriminate use of force by Serbian security 
forces and the Yugoslav Army’.65 Yet, the Security Council had not authorised 
the use of force by NATO states66 and for a third time in the 1990s the lawful-
ness of humanitarian intervention in extremis was squarely on the international 
agenda. While certain participating states, such as Germany, tried hard (and 
barely convincingly) to avoid relying explicitly on a limited right to unilateral 
humanitarian intervention,67 the United Kingdom once again68 was forthright 
and in the Security Council it justifi ed its use of force in Kosovo as follows:

Th e action being taken is legal. It is justifi ed as an exceptional measure to prevent 
an overwhelming humanitarian catastrophe. … Every means short of force has been 
tried to avert this situation. In these circumstances, and as an exceptional measure 
on grounds of overwhelming humanitarian necessity, military intervention is legally 
justifi able. Th e force now proposed is directed exclusively to averting a humanitarian 
catastrophe, and is the minimum judged necessary for that purpose.69

Th e attempt by the Russian Federation to condemn the military intervention by 
NATO states in Kosovo as a violation of the UN Charter’s prohibition of the 
use of force failed rather clearly by 12 to 3 votes. Yet, these latter votes testifi ed 
to the fact that the developing state practice in support of a right to unilateral 
humanitarian intervention in extremis met with opposition. Soon aft er, the neo-
Westphalian critics would be able to mobilise more support for their position.

63 Th e statement is reprinted in (1992) 63 British Yearbook of International Law 824.
64 Wheeler (n 40) 169.
65 UN Doc S/RES/1199 (23 September 1998), preambular paras 6 and 10.
66 Greenwood (n 53) 154–57. 
67 Wheeler (n 40) 261–62, 277–78.
68 For a precise account of the UK’s consistent practice on humanitarian intervention, see Michael 

Wood, ‘International Law and the Use of Force: What Happens in Practice?’ (2013) 53 Indian 
Yearbook of International Law (in print); Michael Wood, ‘Th e Law on the Use of Force: Current 
Challenges’ (2007) 11 Singapore Year Book of International Law 1, 9–12. 

69 UN Doc S/PV 3988 (24 March 1999) 12.



Vol. 1 No. 1 Journal on the Use of Force and International Law 25

iv. The Persisting Tension between Post-Westphalianism and 
Neo-Westphalianism (1999–2014)

Before we return to the question of unilateral forcible humanitarian interven-
tion, we shall again look at the broader picture of state practice on the use of 
force and ask whether the more general post-Westphalian trend of the 1990s 
has been consolidated, or whether the pendulum has rather swung back in a 
neo-Westphalian direction.

(a) Excessive Internal Use of Force

Th e reaction by the international community to the massive violence infl icted 
by some governments in the Arab world upon (initially) peaceful political pro-
testers off ers an opportunity to revisit the question of whether state practice 
is moving towards the recognition of a customary prohibition on states using 
excessive force against parts of their own populations.70 Upon closer inspection, 
however, doubts persist. While the massive use of force by the governments of 
Libya (2011) and Syria (as from 2012) against parts of their own populations 
have provoked much international criticism, the latter has not been worded 
in a manner that would suggest with suffi  cient clarity that (an overwhelming 
majority of) states recognise a new customary international rule on the inter-
nal use of force by states. Rather, decisive emphasis was placed on the ‘gross 
and systematic violation of human rights’ nearing or passing the threshold of 
crimes against humanity71 and the ‘violations of international humanitarian 
law’ amounting to war crimes committed in non-international armed confl ict.72 
Th erefore, instead of moving towards the recognition of a new customary rule 
on the internal use of force by states, international practice indicates a prefer-
ence to rely on international human rights law, the law of non-international 
armed confl ict, and (the second generation of) international criminal law in 
order to limit the scope and the modalities of an internal use of force by a state.

(b) Intervention by Invitation

In more recent times, the ‘strict-abstentionist’ view on forcible intervention in 
a situation of non-international armed confl ict,73 as set forth in the 1975 IDI 

70 Cf text supra Section II.iii accompanying (n 43).
71 See, on Libya, UN Doc S/RES/1970 (26 February 2011), preambular paras 2, 6; UN Doc S/

RES/1973 (17 March 2011) preambular para 5; on Syria, see eg UN Doc S/RES/2042 (14 April 
2012) preambular para 4 (‘widespread violations of human rights by Syrian authorities’; no ref-
erence to crimes against humanity, though); UN Doc S/RES/2043 (21 April 2012) preambular 
para 4 (language as in resolution 2042); UN Doc A/67/L63 (8 May 2013) preambular para 5 
(‘widespread and systematic gross violations and abuses of human rights’). 

72 See, on Libya, UN Doc S/RES/1973 (17 March 2011) preambular para 10; on Syria, see eg UN 
Doc A/67/L63 (8 May 2013) preambular para 5.

73 Th e term is borrowed from Eliav Lieblich, International Law and Civil Wars. Intervention and 
Consent (Routledge, 2013) 130.
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resolution74 and in the 1985 study by Doswald-Beck,75 has garnered a measure 
of scholarly support.76 It remains doubtful, however, whether this view can be 
fully reconciled with state practice.77 Th is may be exemplifi ed by the recent con-
fl ict in Mali. In January 2013, France forcibly intervened in Mali by invitation 
of the latter’s government to halt the advance of non-state forces to the coun-
try’s capital, Bamako. While also claiming to act in accordance with Security 
Council resolution 2085 (2012), France had to and did rely on Mali’s request as 
a matter of strict law as the Council’s authorisation to use force was addressed 
to an ‘African led International Support Mission’.78 France’s use of force was 
accepted as legal by the international community and the reference to the con-
sent expressed by the de iure government of Mali was widespread.79 Th is is an 
illuminating instance of state practice in light of the fact that, undisputably, a 
non-international armed confl ict had erupted in Mali when France intervened.

Th is is not to suggest, however, that the power of a state through its govern-
ment to express an internationally valid consent to an external use of force is 
necessarily unlimited. On the contrary, the most recent state practice pertaining 
to developments in the Arab world sheds new light on a possible international 
legal limitation on forcible intervention by (governmental) invitation in a situa-
tion of massive human rights violations by the requesting state.80

In that context, it is worth emphasising that the readiness of numerous states 
to recognise a rebel opposition group fi ghting against an abusive regime as ‘the 
[sole] legitimate representative of the people’ must not be confused with the 
recognition of such non-state parties as the new government of the respec-
tive state.81 Th erefore, this practice has not put into question the fact that the 
criterion of ‘eff ective control over the state’s territory’ essentially determines 

74 IDI (n 32).
75 Doswald-Beck  (n 13). 
76 Corten (n 14) 288–310; Ruys (n 33) 42. 
77 For a more decisively critical view, see Lieblich (n 73) 140: ‘While the strict-abstentionist 

approach has been widely featured in the literature, it is strikingly sparce in the opinio juris of 
states.’ 

78 For France’s justifi cation of its use of force, see press conference given by Laurent Fabius, Min-
ister of Foreign Aff airs (14 January 2013); www.diplomatie.gouv.fr/en/country-fi les/mali-224/
events-2627/article/mali-press-conference-given-by (accessed 18 June 2014); for the Security 
Council’s authorisation of the use of force, see S/RES/2085 (20 December 2012) op para 9, 
emphasis added. Th e 2011 Kenyan use of force in Somalia is probably also best explained as a 
forcible intervention by invitation, although Kenya also framed its course of action as a meas-
ure of self-defence against the violent non-state organisation Al-Shabaab; Daley J Birkett, ‘Th e 
Legality of the 2011 Kenyan Invasion of Somalia and Its Implications for the Jus Ad Bellum’ 
(2013) 12 Journal of Confl ict and Security Law 427, 449.

79 See the statements made in the Security Council by the Secretary-General, Mali, Ivory Coast, 
Senegal, Tschad, Burkina Faso, Niger, Benin; UN Doc S/PV6905 (22 January 2013) 2, 6, 9, 11, 
12, 13, 14, 15. 

80 For the emergence of this debate, see supra Section II.ii and iii.
81 For a meticulous and persuasive analysis of the most recent state practice, see Stefan Talmon, 

‘Recognition of Opposition Groups as the Legitimate Representative of a People’ (2013) 12 Chi-
nese Journal of International Law 219, emphasis added.
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the international legal concept of ‘government of a state’.82 In case of a non-
international armed confl ict, this criterion, together with a presumption for 
continuity, works to the benefi t of the incumbent government until the latter 
has lost almost all control over the state’s territory. Th e most recent state prac-
tice on Libya and Syria does not suggest a move towards a change of the law in 
case of a government which massively violates international human rights law 
or international humanitarian law.

Th e question, therefore, is whether the more recent practice indicates the 
growing conviction among states that an abusive government forfeits the power 
to invite foreign military intervention in its support. A fi rst case of some inter-
est is that of Bahrain (2011).83 Faced with increasing political opposition, the 
government of this state reacted not only through harsh repression, including 
the use of its armed forces, but also invited troops from Saudi Arabia to help it 
suppress the protest movement. While the governmental use of force was criti-
cised by the United States,84 the EU,85 the UN Secretary-General86 and by the 
UN High Commissioner for Human Rights,87 it is not apparent that third states 
questioned the power of Bahrain’s government as such to invite foreign military 
support. Th is may be taken to confi rm the view88 that human rights violations 
by a state do not necessarily aff ect its power to express an internationally valid 
consent to a foreign use of force on its territory.89

Whether the position taken by states was diff erent with respect to Syria, the 
government of which has been held responsible for widespread violations of 
fundamental human rights, is not easy to answer. While it would seem that no 
foreign state claimed to be entitled directly to use force in Syria upon the invita-
tion of the Assad government, at least Russia and Iran have been providing that 
government with weapons. As the ICJ has determined in the Nicaragua judg-
ment, the supply of arms to rebels amounts to a use of force within the meaning 

82 For the traditional law, see the reference in n 13; for the possibility that the more recent practice 
places decisive emphasis on legitimacy in the special case of a coup d’état against a democrati-
cally elected government, see the observation on the 1997 Sierra Leone case in (n 55). 

83 See Lieblich (n 73) 158–59.
84 For the readout of President Obama’s call with the King of Bahrain about the condemnation of 

violence (18 February 2011), see www.whitehouse.gov/the-press-offi  ce/2011/02/18readout-presi-
dent-obamas-call-king-bahrein (accessed 18 June 2014). 

85 Conclusion of the Council of the European Union on Bahrein (21 March 2011), www.consilium.
europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff /120084.pdf 10 (accessed 18 June 2014).

86 Statement of UN Secretary-General Ban Ki-moon (18 March 2011), www.un.org/apps/news/
story.asp?NewsID=37817&Cr=bahrain&Cr1=#.UzKPmFxFRyp (accessed 18 June 2014). 

87 Statement by the High Commissioner for Human Rights Navi Pillay (17 March 2011), www.
ohchr.org/RU/NewsEvents/Pages/DisplayNews.aspx?NewsID=13687&LangID=E (accessed 18 
June 2014). 

88 See the citation supra Section II.iii accompanying (n 44).
89 Of course the intervening state remains bound by international human rights law and, to the 

extent applicable, by the law of non-international armed confl ict regarding the modalities of the 
use of force; Lieblich (n 73), 158–59.
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of Article 2(4) of the UN Charter.90 Th e same should hold true in the case of 
a supply of weapons requested by a government that is no longer in a position 
validly to consent to a foreign use of force on its soil. Th erefore, indirectly, as 
it were, the Russian and Iranian supply of weapons to the Syrian government 
placed the legal issue of intervention by invitation through an abusive govern-
ment on the international legal agenda. Th e question has not, however, received 
a full debate through the exchange of clearly articulated legal positions. Russia 
appears to have taken a carefully circumscribed approach by highlighting the 
defensive nature of the weapons supplied to the Assad regime. In an interview, 
the Russian Minister of Foreign Aff airs made the following statements which 
include interesting caveats:

Question: But you have supplied them [the Assad regime] with weapons?

Answer S Lavrov: We supply weapons to all those who contracted legally. And this 
is the universal rule.

Question: Even if those weapons may be used to perpetrate war crimes?

Answer S Lavrov: I don’t think you can perpetrate war crimes with defensive 
weapons …

...

Answer S Lavrov: … As I said, the international law does not prohibit legal supplies, 
legitimate supply of arms to any sovereign state without violating any international 
norms.91

While the United States has certainly criticised the supply of weapons by Russia, 
it is diffi  cult to pinpoint a clearly formulated legal argument underlying this 
critique. At one point in time, the United States (reportedly) commented as fol-
lows on the Russian supply of arms to the Syrian government:

It is not technically, obviously, a violation of international law since there’s not an 
arms embargo, but it’s reprehensible that arms would continue to fl ow to a regime 
that is using such horrifi c and disproportionate force against its own people.92

All that can be said about state practice in the Syrian confl ict on the point in 

90 Nicaragua case (n 9) 118–19 (para 228); in reaching its conclusion, the Court drew heavily on 
the eighth and ninth paragraph of the explanation of the principle of the non-use of force by 
states in their international relations set out in the Declaration on Principles of International 
Law Concerning Friendly Relations and Cooperation Among States in Accordance with the 
Charter of the United Nations, A/RES/2625 (24 October 1970).

91 Interview of the Minister of Foreign Aff airs of Russia Sergey Lavrov for the CBS, Moscow (7 
June 2013), www.mid.ru/bdomp/brp_4.nsf/e78a48070f128a7b43256999005bcbb3/ee591092e586c
c2144257b8700252ff a!OpenDocument (accessed 18 June 2014), emphasis added.

92 Statement made by the Permanent Representative of the United States at the UN, Susan E Rice 
quoted in the New York Times (31 May 2012), www.nytimes.com/2012/06/01/world/middleeast/
frustrated-clinton-says-russian-inaction-may-lead-to-syrian-civil-war.html?_r=0 (accessed 18 
June 2014).
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question is therefore that states seem to be reluctant to explicitly assert a fully 
fl edged right to intervene militarily at the request of a regime held responsible 
for widespread violations of fundamental human rights, but are equally hesitant 
to maintain that such a regime has forfeited its power to express a valid consent 
to a use of force by a foreign state. Th is picture is not markedly diff erent from 
the one emerging in the 1990s.93

Th ere are two further developments, however, which additionally weaken the 
legal position of a state using force abroad at the request of a government that is 
responsible for massive violations of human rights. Th e fi rst is the recognition, 
in the 2005 World Summit Outcome Document, of the idea of the (primary) 
responsibility of the territorial state to protect its population from crimes under 
international law, including crimes against humanity and war crimes committed 
in non-international armed confl ict:

Each individual State has the responsibility to protect its populations from genocide, 
war crimes, ethnic cleansing and crimes against humanity. Th is responsibility entails 
the prevention of such crimes, including their incitement, through appropriate and 
necessary means. We accept that responsibility and will act in accordance with it.94

Th e conceptualisation of state sovereignty in light of the protection principle 
provides a new space to argue that a state leadership which, instead of pro-
tecting its civilian population from crimes under international law, is infl icting 
such crimes upon this very population loses its power to invite foreign states to 
use force.95 Th e second legal development is the consolidation of a rule under 
customary international law which prohibits the rendering by a state of aid 
or assistance in the commission of an internationally wrongful act by another 
state. Th e International Law Commission (ILC) has stated this rule in Article 16 
of its Articles on State Responsibility96 and—in its commentary—the Commis-
sion, inter alia, refers to state practice on the supply of arms.97 In the context 
of these two legal developments, it is interesting to note that Article 6 of the 
recently adopted Arms Trade Treaty prohibits the transfer of conventional arms 
(as defi ned in the treaty) if the state concerned

has knowledge at the time of authorization that the arms…would be used in the 
commission of genocide, crimes against humanity, grave breaches of the Geneva 
Conventions of 1949, attacks directed against civilian objects or civilians protected 

93 Supra Section II.iii.
94 A/RES/60/1 (24 October 2005) para 138.
95 Th is argument is usefully developed in Lieblich (n 73), 179–88.
96 Th e International Law Commission’s Draft  Articles on Responsibility of States for Internationally 

Wrongful Acts, A/RES/56/83 (12 December 2001); reprinted in James Crawford, Th e Interna-
tional Law Commission’s Articles on State Responsibility. Introduction, Text and Commentaries 
(Cambridge University Press, 2002) 64. 

97 Crawford, ibid 150–51 (para 9); for a detailed analysis of these and other instances of state 
practice, see Helmut Philipp Aust, Complicity and the Law of State Responsibility (Cambridge 
University Press, 2011) 108–45.



30 Post-Westphalian Shift s and Neo-Westphalian Hesitations 2014

as such, or other war crimes as defi ned by international agreements to which it is a 
party.98

Interestingly, Article 6 of the Arms Trade Treaty requires no more than the 
transferring state’s ‘knowledge’ or ‘foresight’ of the commission of crimes under 
international law, while the commentary to Article 16 of the ILC Articles on 
State Responsibility can be read as to suggest that a state must act with the 
purpose to contribute to the commission of an internationally wrongful act in 
order to be held responsible for aiding or assisting.99 Th is may be taken as evi-
dence for the opinio iuris of states that knowledge or foresight of the aiding or 
assisting state suffi  ces to render it internationally responsible where the prin-
cipal internationally wrongful act goes hand in hand with the commission of 
crimes under international law.

Th e overall picture that results from all of this would seem to be as follows. 
Th ere are two legal avenues100 to limit the right of states to use force abroad at 
the request of a state which, through its government, attacks (part of) its own 
civilian population so intensively that the threshold of crimes against human-
ity is reached. Th e more far-reaching legal proposition would be that the state 
concerned forfeits the power to consent through its government to the use of 
force by another state on the former’s territory and in support of the govern-
ment of the former. Th e more moderate position would be that any form of 
military support by one state to another state, which commits widespread vio-
lations of fundamental human rights, triggers the international responsibility of 
the supporting state for aiding or assisting in the commission of these human 
rights violations. In light of their conduct and statements regarding concrete 
incidents, it is diffi  cult to say that states have been consistently going down the 
path of (at least one of) these two legal avenues and it is equally diffi  cult to say 
that they have drawn a fi ne analytical line between the two distinct legal argu-
ments. However, it is clear that the development has reached a stage where it 
has become very diffi  cult for a state to explain the legality of a use of force at 
the request of a foreign government which is responsible for systematically vio-
lating fundamental human rights.

98 A/CONF.217/2013/2 (annex) (adopted on 2 April 2013). For the connection of this provision 
with the debate on the ‘complicity rule’ within the international law on state responsibility, see 
Aust (n 97) 137–38; similarly, the IDI has recently declared illegal any military assistance ‘when 
it is exercised in violation of generally accepted standards of human rights’; Art 3(1) of the 
IDI resolution on ‘Military Assistance on Request’ adopted at the 2011 session; 10th Commis-
sion—Sub-group C, Plenière (8 September 2011); the overall meaning of this resolution and its 
relationship with the 1975 IDI resolution (n 40) is not free from doubt. For a careful analysis, 
see Georg Nolte, ‘Th e Resolution of the Institut de Droit International on Military Assistance 
on Request’ [2012] Révue belge de droit international 233.

 

99 For a meticulous analysis of this point, see Ruys (n 33) 23–25.
100 Ruys (n 33) 25–31 demonstrates that the duty of states to ensure respect for the law of armed 

confl icts by other states might off er a third avenue where the state inviting, through its de iure 
government, the external use of force systematically commits war crimes. 
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(c) (Direct and Indirect) Humanitarian Intervention

Paragraph 139 of the World Summit Outcome Document reads as follows:

[W]e are prepared to take collective action, in a timely and decisive manner, through 
the Security Council, in accordance with the Charter, including Chapter VII, on a 
case-by-case basis and in cooperation with relevant regional organizations as appro-
priate, should peaceful means be inadequate and national authorities are manifestly 
failing to protect their populations from genocide, war crimes, ethnic cleansing and 
crimes against humanity.101

Th rough this formulation, states have almost ceremonially accepted the idea 
of a subsidiary international responsibility to protect populations from crimes 
under international law, and by referring to Security Council action under 
Chapter VII they have implicitly lent their stamp of defi nitive approval to the 
Security Council’s practice since 1990 of including the commission of those 
crimes under international law, which form the second generation of inter-
national criminal law102, into the concept of ‘threat to international peace and 
security’ within the meaning of Article 39 of the UN Charter.103

In March 2011, the Security Council stated that the ‘widespread and system-
atic attacks currently taking place in the Libyan Arab Jamahiriya against the 
civilian population may amount to crimes against humanity’ and determined 
‘that the situation in the Libyan Arab Jamahiriya continues to constitute a threat 
to international peace and security’.104 Th e Council then authorised

Member States that have notifi ed the Secretary-General … to take all necessary meas-
ures … to protect civilians and civilian populated areas under threat of attack in the 
Libyan Arab Jamahiriya, including Benghazi, while excluding a foreign occupation 
force of any form and any part of Libyan territory.105

While the Security Council highlighted the ‘responsibility of the Libyan authori-
ties to protect the Libyan population’,106 it did not explicitly base its authorisation 
of the use of force on the subsidiary international responsibility to protect as 
formulated in the World Summit Outcome Document. Instead, the Council 

101 UN Doc A/RES/60/1 (24 October 2005) para 139.
102 Cf text in (n 50).
103 For the same view Wood (n 68) (Indian Yearbook of International Law) who also correctly 

points out that para 139 the 2005 World Summit Outcome Document cannot be read as having 
somehow imposed or assumed an obligation on states or on the UN to use force in the exercise 
of the subsidiary international responsibility to protect. 

104 UN Doc S/RES/1973 (2011) preambular paras 7, 21; for scholarly commentaries, see Con-
stantine Antonopoulos, ‘“Th e Legitimacy to Legitimise”: Th e Security Council Action in Libya 
under Resolution 1973 (2011)’ (2012) 14 International Community Law Review 359; Marie-José 
Domestici-Met, ‘Protecting in Libya on Behalf of the International Community’ (2011) 3 Goe-
ttingen Journal of International Law 861; Jennifer Welsh, ‘Civilian Protection in Libya: Putting 
Coercion and Controversy Back into RtoP’ (2011) 25(3) Ethics and International Aff airs 255. 

105 UN Doc S/RES/1973 (2011) op para 4.
106 UN Doc S/RES/1973 (2011) preambular para 4.
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simply followed the practice it had begun in the 1990s and thereby made it 
clear by implication that paragraph 139 of the World Summit Outcome Docu-
ment had essentially confi rmed that practice.

Th e allied use of force in Libya proceeded in two phases.107 Th e interven-
ing states quickly established a no-fl y zone and equally quickly brought the 
advance by the Gadhafi  troops to Benghazi to a halt. Th ereaft er, the NATO 
states increasingly appeared to act as the rebels’ air force. With that support, 
the rebels eventually succeeded in ending Gadhafi ’s reign over Libya. Th e for-
cible action taken by the intervening states in this second phase was met with 
criticism from part of the UN membership. In particular, Brazil, the Russian 
Federation,108 India,109 China110 and South Africa111 (the so-called ‘BRICS 
states’) took the view that the NATO states had overstepped their Security 
Council mandate and that they had abused that mandate to bring about an 
inadmissible regime change. Brazil subsequently submitted a paper setting out 
a ‘responsibility while protecting’ concept.112 Th is paper refers to a ‘growing 
perception that the concept of international responsibility to protect could be 
abused for purposes other than protecting civilians, such as regime change’ and 
suggests limiting any authorisation of the use of force ‘in its legal, operational 
and temporal elements’ and developing ‘enhanced Security Council proce-
dures … to monitor and assess the manner in which resolutions are interpreted 
and implemented’.113 At the same time, the paper acknowledges ‘that there may 
be situations where the international community might contemplate military 
action to prevent humanitarian catastrophes’.114

Th e most recent Security Council practice therefore results in a nuanced 
picture. On the one hand, the post-Westphalian turn since the 1990s towards 
activation of the UN Charter’s collective security system in cases of widespread 
or systematic attack by a state against its own civilian population has reached 
a stage of consolidation. On the other hand, the case of Libya has also given 
rise to a controversy about the proper scope of Security Council-based military 
intervention to protect a civilian population. In particular, a signifi cant part of 
the international community has voiced a strong neo-Westphalian hesitation to 
accept that such a use of force could result in regime change.115 Whether and to 

107 For a more detailed account, see Julian M Lehmann, ‘All Necessary Means to Protect Civilians: 
What the Intervention in Libya Says about the Relationship between the Jus in Bello and Jus ad 
Bellum’ (2012) 17 Journal of Confl ict and Security Law 117. 

108 UN Doc S/PV.6620 (16 September 2011) 3.
109 UN Doc S/PV.6531 (10 May 2011) 11. 
110 Ibid, 21.
111 UN Doc S/PV.6566 (27 June 2011) 3 et seq; S/PV.6595 (28 July 2011) 4–5.
112 UN Doc A/66/551-S/2011/701 (11 November 2011) (annex), emphasis added.
113 Ibid, title and paras 10, 11 (d), (h). 
114 Ibid, para 8.
115 It may be worth noting in passing that the practice of Security Council-based ‘judicial interven-

tion’ which, if eff ective, would result in a regime change is by now fairly consolidated; the most 
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what extent the future Security Council practice will accommodate these con-
cerns remains to be seen. At the time of writing, no protective use of force has 
been authorised by the Security Council in Syria.

Th e neo-Westphalian concern with respect to humanitarian interventions 
based on a Security Council mandate, as enunciated most clearly in Brazil’s 
paper on ‘responsibility while protecting’, is essentially directed towards the 
scope and the modalities of forcible action in cases of dire humanitarian need. 
Th e neo-Westphalian criticism of humanitarian intervention without a Security 
Council mandate, however, concerns the use of force as such. What was fore-
shadowed by the three votes in support of the Russian draft  Security Council 
resolution on NATO’s use of force in Kosovo, soon aft er took the form of an 
outright rejection by the ‘Group of 77’ of the idea that unilateral humanitarian 
intervention could be legal in the case of an impending humanitarian catastro-
phe. In September 1999, the G77 ‘rejected the so-called right of humanitarian 
intervention, which had no basis in the UN Charter or in international law’.116

In light of this unambiguous neo-Westphalian message, an eff ort was made to 
abandon the term ‘humanitarian intervention’117 while ensuring that the under-
lying idea survived. In 2001, the International Commission on Intervention and 
State Sovereignty suggested that the idea could be maintained by rethinking the 
international legal concept of state sovereignty. Th e Westphalian emphasis on 
the supreme state authority within a territory was nuanced by highlighting the 
state’s responsibility vis-à-vis its population.118 Th e idea underlying the alleged 

recent example is the Decision on the Cooperation of the Democratic Republic of the Congo 
Regarding Omar Al Bashir’s Arrest and Surrender to the Court, as rendered by ICC Pre-Trial 
Chamber II, ICC-02/05-01/09 (9 April 2014), paras 29–33, regarding the international criminal 
proceedings against the incumbent president of Sudan, Omar Al Bashir; see also the observa-
tions infra in (n 140).

 

116 Ministerial Declaration of the Twenty-Th ird Annual Meeting of Ministers of Foreign Aff airs of 
the Group of 77 (24 September 1999) para 69, www.g77.org/doc/Decl1999.html (accessed 18 
June 2014).

117 While the use of term ‘humanitarian intervention’ is widespread in recent international legal 
scholarship, states have been reluctant to refer explicitly to this term. Th is is true even for the 
United Kingdom which, in the 1990s, preferred the formulation ‘exceptional measure to prevent 
an overwhelming humanitarian catastrophe’ (see the text supra Section II.iii accompanying n 
69). While the latter words more precisely denote the subject-matter of the debate, the text uses 
the traditional term ‘humanitarian intervention’. Aft er all, it is substance and not terminology 
that matters. 

118 Th e International Commission on Intervention and State Sovereignty, Th e Responsibility to 
Protect (International Development Research Centre, 2001) 12 (para 2.7) explicitly speaks of sov-
ereignty ‘in the Westphalian concept’. Th is concept of ‘sovereignty as control’ is then contrasted 
with ‘sovereignty as responsibility’ (ibid, 13, para 2.14) and, unsurprisingly, this post-Wesphalian 
turn is then connected with the ‘ever-increasing impact of international human rights norms, 
and the increasing impact in international discourse of the concept of human security’ (ibid, 
13, para. 2.15). It may be noted in passing that the idea of ‘sovereignty as responsibility’ is not 
incompatible with Jean Bodin’s and Th omas Hobbes’s vision of sovereignty as for both politi-
cal thinkers the main function of the concept was to protect the civilian population against 
existential threats (at the time emanating from religious struggles). Th e key diff erence between 
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right to humanitarian intervention in extremis could therefore reappear as a 
legal consequence of a fundamental neglect of the responsibility embedded in 
state sovereignty. If seen in that light, the external use of force by a state to pro-
tect a civilian population under lethal attack by its own government could turn 
out to be compatible with the concept of state sovereignty.119

As may be expected, however, disguising the ‘post-Westphalian’ idea of uni-
lateral humanitarian intervention in seemingly Westphalian terminology did 
not make this idea more palatable to its neo-Westphalian critics.120 Accordingly, 
the above-cited paragraph 139 of the World Summit Outcome Document, while 
not rejecting the idea of unilateral humanitarian intervention, endorses forcible 
intervention to protect a civilian population under attack by its own govern-
ment only in the case of a Security Council authorisation to that eff ect. Th ere 
is thus clearly no prospect in the immediate future of the inclusion of a right of 
unilateral humanitarian intervention in extremis in an international document 
adopted by state consensus.121

It would, however, be hasty to conclude from all this that the idea of such a 
customary right has been buried.122 In August 2013, and in light of the alleged 
use of chemical weapons by the Syrian government, the United Kingdom con-
fi rmed its legal claim in the following terms:

If action in the Security Council is blocked, the UK would still be permitted under 
international law to take exceptional measures in order to alleviate the scale of the 
overwhelming humanitarian catastrophe in Syria by deterring and disrupting the fur-
ther use of chemical weapons by the Syrian regime. Such a legal basis is available, 
under the doctrine of humanitarian intervention, provided three conditions are met:
(i) there is convincing evidence, generally accepted by the international community 

as a whole, of extreme humanitarian distress on a large scale, requiring immedi-
ate and urgent relief;

(ii) it must be objectively clear that there is no practicable alternative to the use of 
force if lives are to be saved; and

(iii) the proposed use of force must be necessary and proportionate to the aim of 
relief of humanitarian need and must be strictly limited in time and scope 

this original idea and the modern conceptual turn, as suggested by the International Commis-
sion, is to sanction the fundamental neglect of the sovereign’s responsibility to protect under 
positive law instead of relegating the matter to the extra-legal realm; on Bodin and Hobbes on 
sovereignty, see Dieter Grimm, Souveränität. Herkunft  und Zukunft  eines Schlüsselbegriff s (Berlin 
University Press, 2009) 20–26, 31–32.

 

119 To be accurate, the Commission stopped immediately short of the recognition of a fully fl edged 
right to unilateral humanitarian intervention in extremis (n 118) 32–35, 53–55. 

120 Peter Hilpold, ‘Intervening in the Name of Humanity: R2P and the Power of Ideas’ (2012) 17 
Journal of Confl ict and Security Law 49, 66–69. 

121 For the same view, see Th e International Commission on Intervention and State Sovereignty (n 
118) 54 (para 6.37).

122 For the contrary view, see Hilpold (n 120) 64: ‘If the Kosovo case constituted the culmination 
of the post-1945 attempts to revive the humanitarian institute it marked at the same time its 
fi nal demise.’
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to this aim (ie the minimum necessary to achieve that end and for no other 
purpose).123

While the United States has not come up with an offi  cial statement taking a 
similarly articulate view in support of a right to humanitarian intervention in 
extremis aft er the use of chemical weapons in Syria,124 and while this state has 
also not done so at any previous point in time, including the Kosovo confl ict,125 
US President Barack Obama chose no less ceremonial an occasion than his 
2009 Nobel Lecture to make a declaration which is hard to read as anything 
other than the endorsement of the UK legal position. Obama said the following:

More and more, we all confront diffi  cult questions about how to prevent the slaugh-
ter of civilians by their own government.  … I believe that force can be justifi ed on 
humanitarian grounds, as it was in the Balkans, or in other places that have been 
scarred by war. Inaction tears at our conscience and can lead to more costly inter-
vention later. Th at’s why all responsible nations must embrace the role that militaries 
with a clear mandate can play to keep the peace.126

It is perhaps even more fruitful to look at the international debate regarding 
the possible supply of arms to the ‘Free Syrian Army’.127 Aft er some pressure 
from France and the United Kingdom to that eff ect, the EU Foreign  Ministers 

123 Chemical Weapon Use by Syrian Regime—UK Government Legal Position (29 August 2013), www.
gov.uk/government/publications/chemical-weapon-use-by-syrian-regime-uk-government-legal-
position/chemical-weapon-use-by-syrian-regime-uk-government-legal-position-html-version 
(accessed 18 June 2014). Interestingly, the United Kingdom, in that statement, no longer avoids 
explicitly referring to the ‘doctrine of humanitarian intervention’. Th e formulation of the fi rst of 
the three conditions makes it clear that this use of the term ‘humanitarian intervention’ does 
not entail any change of position on substance (on terminology and substance, see the observa-
tion in (n 117)). 

124 Th e US President did not explicitly rely on a right to humanitarian intervention, but laid 
emphasis on the need to prevent the international legal rule against the use of chemical weap-
ons from eroding; see ‘Contemporary Practice of the United States. General International and 
US Foreign Relations Law. United States Th reatens Military Strikes Against Syria, then Joins in 
Diplomatic Eff orts to Control Syrian Chemical Weapons’ (2013) 107 American Journal of Inter-
national Law 900; in its Joint Resolution to authorize the limited and specifi ed use of the United 
Armed Forces against Syria the US Senate does also not refer to a right to humanitarian inter-
vention, but on the need to deter Syria’s use of weapons of mass destruction in the future in 
order to protect the United States and its allies and to prevent the transfer to terrorist groups of 
any wepons of mass destructions (S J RES 21, 113th Congress, 6 September 2013; www.foreign.
senate.gov/imo/media/doc/S.%20J.%20Res.%2021.pdf (accessed 18 June 2014)); for a useful crit-
icism of the lack of clarity in the US legal position on the threat to use (direct) force in Syria, 
see Michael Schmitt, ‘Th e Syrian Intervention: Assessing the Possible International Law Justifi -
cations’ (2013) 89 International Law Studies 744. 

125 Michael Matheson, Council Unbound: Th e Growth of UN Decision Making on Confl ict and Post-
confl ict Issues aft er the Cold War (United States Institute of Peace Press, 2006) 139; Wood (n 68) 
(Singapore Year Book of International Law) 11. 

126 ‘A Just and Lasting Peace’, Nobel Lecture by Barack H Obama (10 December 2009), http://
nobelprize.org/nobel_prizes/peace/laureates/2009/obama-lecture_en.html?print=1 (accessed 18 
June 2014), emphasis added.

127 For an excellent documentation of this debate, see Ruys (n 33); see also Michael N Schmitt, 
‘Legitimacy versus Legality Redux: Arming the Syrian Rebels’ (2014) 7 Journal of National Secu-
rity Law and Policy 139.
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decided on May 2013 not to renew the EU arms embargo on the supply of 
arms to Syrian opposition forces.128 While there was an informal agreement 
at this time not to proceed with the delivery of arms, the decision cleared the 
way to provide rebels in Syria with arms ‘for the protection of civilians’129 with-
out thereby violating EU law. More importantly, the decision must have been 
based on the implicit assumption that such a supply of arms would also not be 
in breach of international law.130 In light of the fact that the ICJ considers the 
delivery of weapons to rebels in a non-international armed confl ict as a(n indi-
rect) use of force,131 the assumption of the legality of a supply of arms must in 
turn have been based on the idea that in the case of Syria an exception from the 
prohibition of the use of force did in fact apply. As there was no other excep-
tion than humanitarian intervention even distantly in sight,132 it follows that, 
from the perspective of international law, the debate about the supply of arms 
to Syrian opposition forces is best be seen as an ‘indirect conversation about 
indirect unilateral humanitarian intervention’.133

While the EU practice only implicitly touches on the international legality of 
the supply of arms to Syrian rebels,134 the matter was squarely addressed in the 
Doha Declaration issued by the Arab League Summit in May 2013. Th e perti-
nent passage reads as follows:

It emphasized the importance of eff orts being taken in order to reach a political solu-
tion as a priority for the Syrian crisis, while stressing on the right of each member 
state, in accordance with its wish, to provide all means of self-defense, including mili-
tary support to back the steadfastness of the Syrian people and the free army.135

128 Council Declaration on Syria, 3241st Foreign Aff airs Council Meeting (27 May 2013). 
129 Ibid, sub 2, fi rst indent.
130 Before the adoption of the Council Declaration on Syria of 27 May 2013, Austria had (report-

edly) raised the concern that the supply of arms to the Syrian opposition would ‘amount to a 
breach of the principle of non-use of force under Article 2(4) UN Charter’; Ruys (n 33) 17. 

131 Nicaragua case (n 9) 118–19 (para 228) and text supra in n 90. 
132 All other arguments are usefully discussed and discarded as ‘far-fetched’ (at best) by Christian 

Henderson, ‘Th e Provision of Arms and “Non-Lethal” Assistance to Governmental and Oppo-
sition Forces’ (2013) 36 University of New South Wales Law Journal 642, 665–72; for a similar 
view, see Ruys (n 33) 32; Schmitt (n 124) 147–49.

133 Th e term ‘indirect humanitarian intervention’ is borrowed from Henderson (n 132) 672, who 
devotes an illuminating analysis to the debate. 

134 As Clapham correctly observes, ‘[f]ew governments want to discuss in legal terms’. See Andrew 
Clapham, ‘Weapons and Armed Non-State Actors’ in Stuart Casey Maslen (ed), Weapons under 
International Human Rights Law (Cambridge University Press, 2014) 195; for an exception, see 
the letter by the Dutch government to its parliament of 4 June 2013 in which it is stated ‘that 
the lack of legitimacy of the Assad regime and the broad recognition of the Syrian Opposition 
Council as the legitimate representative of the Syrian people has led the Government to con-
clude that the supply of military equipment to the Syrian Opposition Council, under exceptional 
circumstances and under specifi c conditions, need not be contrary to international law’, www.
rijksoverheid.nl/documenten-en-publicaties/kamerstukken/2013/06/04/kamerbrief-over-de-volk-
enrechtelijke-aspecten-van-het-sanctieregime-tegen-syrie.html (accessed 18 June 2014). 

135 24th Arab Summit Issues Doha Declaration (21–27 March 2013), http://arableaguesummit2013.
qatarconferences.org/news/news-details-17.html (accessed 18 June 2014), emphasis added.
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Th is remarkable statement furnishes another illustration why caution is due in 
order to avoid drawing too hasty conclusions on the subject of a right to uni-
lateral humanitarian intervention in extremis from the impossibility to reach 
a consensus in abstracto. As in the case of the ECOWAS states, which set an 
important, though largely overlooked precedent on unilateral humanitarian 
intervention in 1990,136 most members of the Arab League belong to the G77. 
While this group of states rejected the existence of a ‘right to humanitarian 
intervention’ in abstracto,137 a quite signifi cant number of states belonging to 
that same group maintained the legality of the use force in two concrete inci-
dents (on one occasion in a direct, on another in an indirect manner) to end 
an alleged humanitarian catastrophe.

It would be short sighted to discard the Doha Declaration as irrelevant to 
the debate about humanitarian intervention because it did not use that term 
and instead relied on the ‘right of self-defence of the Syrian people’. Th is refer-
ence to the right of self-defence reveals a strikingly neo-Westphalian approach 
to the question because it conceptualises the right of a foreign state to use force 
to protect a civilian population in extremis as a power derived from the original 
right of the civilian population under attack. While it is unpersuasive to argue 
that such a neo-Westphalian extension of the concept of individual and collec-
tive self-defence can be brought in line with the text of Article 51 of the UN 
Charter,138 it is in fact the most consistent and therefore the most persuasive 
way to explain the rationale which lies at the heart of the neo-Westphalian ten-
dency in question. Th is debate would best be reframed as being about a strictly 
limited ius ad bellum internum by a civilian population under lethal attack.139 
Despite the ‘neo-Westphalian hesitation’ against the ‘so-called right of humani-
tarian intervention’, as voiced clearly and loudly by the G-77 in abstracto,140 the 
odds on the outcome of such a debate are still uncertain.

136 Supra Section II.iii.
137 It would be too simple to say that the subsequent rejection of a right to forcible humanitarian 

intervention in the asbtract by the G-77 undid that precedent. On the contrary, even on the level 
of abstract statements, Art 4(h) of the African Union (AU)’s constitutive document suggests that 
the AU Member States do not categorically exclude a customary exception from the prohibition 
of the use of force in case of overwhelming humanitarian need—if the use of force is based on 
regional authorisation; Ben Kioko, ‘Th e Right of Intervention under the African Union’s Consti-
tutive Act: From Non-Interference to Non-Intervention’ (2003) 85 International Review of the Red 
Cross 807, 812–15, makes it clear that the draft ers of Art 4(h) had the use of force by states to 
avert a humanitarian catastrophe, such as in the case of Rwanda in 1994, in mind. 

138 Such an attempt has recently been made by George P Fletcher and Jens David Ohlin, Defend-
ing Humanity: When Force Is Justifi ed and Why (Oxford University Press, 2008) 145–47; for a 
compelling rebuttal, see Henderson (n 132) 677. 

139 For a proposal pointing in this direction, see Frédéric Mégret, ‘“Civil Disobedience” and Inter-
national Law: Sketch for a Th eoretical Argument’ (2010) 46 Canadian Yearbook of International 
Law 143; see also Claus Kreß, ‘Review of Books’ (2012) 83 British Yearbook of International Law 
145, 159.

140 See text accompanying (n 115). Broadly at the same time, there have been similar expres-
sions of neo-Westphalian hesitation regarding ‘judicial intervention’ in cases of crimes under 
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(d) Forcible Secession

Th e same is true for the (analytically distinct, but substantively closely con-
nected) contemporary debate regarding a possible right of a non-colonialised 
people to ‘remedial secession’. We had left  the debate with a clearly Westphal-
ian understanding of the 1970 Friendly Relations Declaration’s safeguard clause, 
as practised by states in concrete secession confl icts.141 In 1998, the Supreme 
Court of Canada revisited the legal issue at stake in ‘Reference Re Secession of 
Quebec’ and alluded to the possibility that international law could have devel-
oped to a point where the right of a people to secede from its parent state exists 
where its ‘ability to exercise its right to self-determination internally is some-
how being totally frustrated’.142 Th e debate about a possible right to  remedial 
secession gained further momentum as a result of the 2008 declaration of inde-
pendence of Kosovo and due to the controversy surrounding the legal status of 
South Ossetia and Abkhazia aft er the August 2007 international armed confl ict 
between Georgia and the Russian Federation. But a signifi cant degree of scep-
ticism prevailed. Th e Independent International Fact-Finding Mission on the 
Confl ict in Georgia summarised the state of the debate as follows:

[O]utside the colonial context, self-determination is basically limited to internal self-
determination. A right to external self-determination in [the] form of a secession 
is not accepted in state practice. A limited, conditional extraordinary allowance to 
secede as a last resort in extreme cases is debated in international legal scholaship. 

international law. As far as possible international law exceptions from international immunity 
rights of states are concerned, the ICJ, in 2002, denied that there was an exception to immunity 
ratione personae before a foreign criminal court for crimes under international law (Arrest War-
rant of 11 April 2000 (2002) ICJ Reports 3, para 58). Th e Court hereby ruled out the legality 
under international law of a ‘unilateral judicial intervention’ which, if eff ective, would be tanta-
mount to a regime change. Conversely, the decision of 12 December 2011 by the ICC’s Pre-Trial 
Chamber I (Th e Prosecutor v Omar Hassan Ahmad Al Bashir, Decision Pursuant to Article 87(7) 
of the Rome Statute on the Failure by the Republic of Malawi to Comply with the Cooperation 
Requests Issued by the Court with Respect to the Arrest and Surrender of Omar Hassan Ahmal 
Al Bashir (12 December 2011), ICC-02/05-01/09-139, paras 18, 43 et seq) deserves to be high-
lighted for having fully realised the international customary law’s post-Westphalian potential 
with respect to the ‘collective judicial intervention’ by the ICC. Based on the underlying idea 
that the ICC has been entrusted with the enforcement of the ‘jus puniendi of the international 
community’, the Chamber held that there exists, for the purpose of genuine international crimi-
nal proceedings, a customary law exception from the immunity right ratione personae. It being 
an exception under general international law, it was also held to apply to states not party to the 
ICC Statute and irrespective of an involvement of the Security Council. While this remarkable 
judicial pronouncement recognises the lawfulness under international law of a ‘judicial inter-
vention’, through a genuinely international criminal jurisdiction which, if eff ective, would be 
tantamount of a regime change, the ICC’s Pre-Trial Chamber II, in its subsequent decision of 
9 April 2014, has chosen the more cautious approach to recognise the lawfulness of such an 
ambitious form of ‘judicial intervention’ only in case of a Security Council authorisation to that 
eff ect (see supra n 115). 

 

141 Supra Section II.ii, text preceding note 27. 
142 Supreme Court of Canada, Reference Re Secession of Quebec (1998) 2 RCS 217, 286.
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However, most authors opine that such a remedial ‘right’ or allowance does not form 
part of international law as it stands. Th e case of Kosovo has not changed the rules.143

Th e Advisory Proceedings before the ICJ in Accordance with International Law 
of the Unilateral Declaration of Independence in Respect of Kosovo have not shed 
much new light on the matter. In its Advisory Opinion of 22 July 2010, the ICJ, 
without stating its own view on the possibility of a right to ‘remedial’ secession, 
noted that ‘radically diff erent views’ had been expressed on that question.144 
Interestingly, however, the Russian Federation had maintained in the course of 
the written proceedings that a right of a people to ‘remedial secession’ did exist 
under ‘truly extreme circumstances, such as an outright armed attack by the 
parent state, threatening the very existence of the people in question’.145

Whether or not the threshold, as proposed by the Russian Federation before 
the ICJ,146 accurately refl ects the existing international legal standard on a pos-
sible right of non-colonialised peoples to ‘remedial secession’, is not a matter to 
be fully explored in this article. But it is worth noting that the factual  scenario 
described in the above-cited Russian statement closely mirrors that of an 
‘[impending] humanitarian catastrophe’, which is, at present, the only conceiv-
able threshold for a possible ius ad bellum internum of a civilian population and 
a possible right of foreign states to forcible humanitarian intervention in defence 
of such a population. Th e more recent state practice on secession confl icts there-
fore suggests one modest conclusion: whatever contemporary international law 
has to say on remedial secession outside the colonial context, and whether or 
not a right to remedial secession may ever be enforced through the use of force, 
the factual threshold for such a right to forcible  remedial  secession would be at 

143 Independent International Fact-Finding Mission on the Confl ict in Georgia, Report, vol II (Sep-
tember 2009) 141.

144 Accordance with International Law of the Unilateral Declaration of Independence in Respect of 
Kosovo (22 July 2010) (2010) ICJ Reports 403, 438 (para 82).

145 Written Statement of 16 April 2009, 32/3 (para 88), www.icj-cij.org/docket/fi les/141/15628.pdf 
(accessed 18 June 2014).

146 It is diffi  cult to determine with precision whether the Russian Federation adopted a more per-
missive view with respect to the right of peoples to secession in the recent confl ict about the 
Crimea. (In his address before State Duma deputies, Vladimir Putin, among other considera-
tions, relied on the fact that the Supreme Council of Crimea referred to the United Nations 
Charter, which speaks of the ‘right of nations to self-determination’ and that ‘the Crimean 
authorities referred to the well-known Kosovo precedent—a precedent our western colleagues 
created with their own hands in a very similar situation’, www.mid.ru/bdomp/brp_4.nsf/e78a480
70f128a7b43256999005bcbb3/2a848aedcfc7109644257ca0002a1ca6!OpenDocument (accessed 18 
June 2014).) In any event, the claim to secession, as put forward by the self-proclaimed author-
ities in Crimea and by Russia as from February 2014, has not met with the approval by the 
international community of states (UN Doc A/68/L39 (20 March 2014), in particular preambu-
lar para 7 and op para 5). Th e rejection of the claim to secession appears to have been based 
primarily on the factual consideration that the Russian-speaking community on the Crimea was 
not prevented from exercising its right to self-determination within the Ukraine (see eg UN Doc 
S/PV7124 (3 March 2014) 4 (USA), 6 (France), 7 (United Kingdom)). Th e 2014 incident of the 
Crimea is therefore not particularly instructive as to the precise content of the existing interna-
tional legal standard on a possible right of peoples to remedial secession.
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least as stringent as that for a possible right of a civilian population ad bellum 
internum and for the corresponding right of a foreign state to forcible humani-
tarian intervention.

III. Post- and Neo-Westphalian Responses 
to Transnational Non-State Terror 

against States since 1945

Let us now change the perspective and look at the evolution since 1945 of the 
international legal response to threats posed to states by massively violent trans-
national non-state actors. Following a brief clarifi cation of the legal starting 
point in 1945, the study of the practice of states subsequent to the UN Char-
ter’s entry into force will be divided into the period in time before and aft er 11 
September 2001.

i. A Westphalian Pillar of the Legal Edifice Complemented by 
Wide Spaces for Legal Evolution

Th e prohibition of the use of force constitutes the Westphalian pillar of the 
international legal edifi ce established in 1945, also with a view to transnational 
non-state threats. At the same time, the formulations both of the UN Charter’s 
collective security system and of the right of self-defence leave considerable 
room for post-Westphalian legal responses.

Article 2(4) of the UN Charter does not leave room for post-Westphalian 
doubt: the prohibition of the use of force binds states only. As a treaty rule, 
the latter provision applies to UN Member States,147 but Article 2(4) is com-
plemented by a customary international prohibition of the use of force binding 
upon all states.148 Th e state-centricity of the prohibition of force in Article 2(4) 
of the UN Charter may be taken to suggest a corresponding state-centric inter-
pretation of Article 39 of the UN Charter.149 It should be noted, though, that 

147 It is not necessary for present purposes to enter into the debate about the legal conundrum 
enshrined in Art 2(6) of the UN Charter; for an early legal analysis, see Kelsen (n 15) 106.

148 Nicaragua case (n 9); on the specifi c question as to how the international law on the use of force 
should deal with ‘contested states’, see Henderson (n 11) 368–407. 

149 As Kelsen (n 15) pointed out in his early study of the UN Charter, it would also be consonant 
with the ‘ordinary use of language’ to interpret the term ‘international peace’ to constitute a 
‘condition of absence of force in the relations among States’ (emphasis added); see also Michael 
Wood, ‘Th e Role of the UN Security Council in Relation to the Use of Force against Terrorists’ 
in Larissa van den Herik and Nico Schrijver (eds), Counter-Terrorism Strategies in a Fragmented 
International Legal Order. Meeting the Challenges (Cambridge University Press, 2013) 317, 320: 
‘When the Security Council fi rst met, in London on 17 January 1946, no one could have antic-
ipated that the Council would come to play a role in the fi eld of counter-terrorism. It was set 
up to keep the peace between peace, and that is mostly what it tried to do in the early years, 
though with diffi  culty given the Cold War.’ 
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the wording of Article 39 of the UN Charter is much less clear than that of 
Article 2(4) of the Charter and does not categorically rule out the possibility to 
include non-state threats, all the more should they be transnational in nature. 
Th us, the text of Article 39 of the UN Charter, while certainly amenable to a 
strictly Westphalian construction, also leaves room for a more extensive post-
Westphalian vision. Th e wording of Article 51 of the UN Charter is even more 
open in both directions as it does not explicitly require an armed attack by a 
state. Again it is possible to construe the latter legal concept in consonance with 
the legal term ‘use of force’ in Article 2(4) of the UN Charter and thus in a 
state-centric manner. But no such necessity exists. To the contrary, the text of 
Article 51 of the UN Charter leaves room for the post-Westphalian inclusion of 
transnational non-state violence.150

ii. No Decisive Activation of the Law’s Post-Westphalian 
Potential before 11 September 2001

Transnational non-state violence is not only a phenomenon of the third mil-
lenium. It had been a recurring theme in nineteenth-century state practice and 
between 1945 and 2001 a number of states responded by the use of armed force 
to transnational non-state violence.151 Yet, the practice of states before 2001 did 
not fully activate the law’s neo-Westphalian potential in that respect.

Th e state-centric character of the prohibition of the use of force remained 
essentially unchallenged.152 Th e Security Council also did not develop a clear 
and consistent practice to the eff ect that certain forms of transnational non-
state violence in itself amounted to a threat or breach of international peace and 
security which could justify the adoption of non-military sanctions, let alone 
the use of force under the collective security system.153

150 For a detailed argument to that eff ect, see Claus Kreß, Gewaltverbot und Selbstverteidigungs-
recht nach der Satzung der Vereinten Nationen bei staatlicher Verwicklung in Gewaltakte Privater 
(Duncker & Humblot, 1995) 206–35. Th e relationship between the new law of non-international 
armed confl ict (see the observations supra n 19) and transnational confl icts between states and 
non-state organisations was also an open question. Common Art 3 of the GCs introduced the 
legal concept of non-international armed confl ict. It is possible to give a restrictive meaning to 
the latter and to confi ne it to intensive violence between a state and a non-state organsisation 
(or between at least two non-state organisations) within the territory of one state. Yet, the words 
‘occurring in the territory of one of the High Contracting Parties’ in Common Art 3 of the GCs 
do not require the narrow geographical construction as they can also be taken only to exclude 
armed confl icts taking place on the territory of a state not party to the GCs from the provi-
sion’s scope of application. It should take a long while, however, until this potential for a broader 
post-Westphalian construction of the concept of non-international armed confl ict would occupy 
a central place in the international legal debate.

151 For a perusal of the relevant state practice, see Kreß (n 150) 218–31 (19th century and 20th 
century until 1945); 42–142 (1945–94).

152 For a summary of the state practice in point, see Kreß (n 150) 133.
153 In preambular para 7 of S/RES/748 (31 March 1992), the Security Council determined that 

Libya’s refusal to extradite the suspects of the Lockerbie bombings constituted a threat to inter-
national peace and security. While this undoubtely marked an important precedent for the 
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To the extent that it occurred, the legal debate centred around the right of 
self-defence by states. Not infrequently, states have asserted a right of individ-
ual154 self-defence to respond to transnational non-state violence.155 In most 
of these cases, the state’s use of force was met with widespread international 
criticism.156 Th is reaction explains the widespread belief in international legal 
scholarship that state practice before 11 September 2001 does not support the 
existence of a right of self-defence against a non-state armed attack157 and it 
also constitutes the background against which the ICJ opined in its Nicaragua 
judgment that the right of self-defence, as recognised in Article 51 of the UN 
Charter, requires an armed attack by another state.158

Th e widespread international criticism of the use of force by states in the 
cases under consideration was, however, only rarely based on the rejection of 
the idea that non-state actors were capable of launching an armed attack within 
the meaning of Article 51 of the UN Charter.159 On many occasions, the use 
of force was rejected because it was believed that it was indiscriminate and/or 
would cause excessive civilian casualties.160 Not infrequently, the use of force 
was also condemned as a ‘reprisal’.161 Probably most importantly, the nega-
tive international stance very oft en chiefl y resulted from the fact that the states 

Security Council practice regarding international terrorism, it cannot be overlooked that the 
assumption here was the direct involvement of a state in the terrorist attacks; Erika de Wet, Th e 
Chapter VII Powers of the United Security Council (Hart Publishing, 2004) 167–68; for some fur-
ther examples of precursors of the subsequent practice, see Wood (n 149) 323–24.

 

154 It is worth noting that there is no clear precedent before 11 September 2001 for the invocation 
of a right of collective self-defence against transnational non-state violence. 

155 Th at is violence which, in the view of the states asserting a right of self-defence, could not be 
attributed under customary international law, to another state; for a summary of the pertinent 
state practice, see Kreß (n 150) 134–35. 

156 For a summary of the international response, see Kreß (n 150) 130.
157 For a representative assessment to that eff ect, see Tom Ruys, Armed Attack and Article 51 of 

the UN Charter. Evolutions in Customary Law and Practice (Cambridge University Press, 2010) 
368–419. 

158 Nicaragua case (n 9) 103 (para 195).
159 For a detailed analysis, see Kreß (n 150) 130.
160 For one example, see the widespread criticism in respect of Israel’s use of force in Lebanon in 

July 1981, see UN Doc SCOR, 36th year, 2292nd meeting, 7 (Jordan), 9 (Soviet Union); 2293rd 
meeting 4 (Tunesia), 5 (United Kingdom), 6–8 (Egypt), 15 (Syria), 17 (China), 19 (Yemen). 

161 For one early example, see Algeria’s protest against a French use of force in Tunesia, as repr in 
UN Doc GAOR, 12th session, 1st committee, 914th meeting, 260; for some later examples, see 
the widespread criticism in respect of of Israel’s use of force in Jordan in November 1966, as 
repr in UN Doc SCOR, 21st year, 1320th meeting 23 (United States), 1321st meeting 1 (France), 
1322nd meeting 2 (Argentina), 3 (Japan), 5 (New Zealand), 1324th meeting 18–19 (Uruguay), 
1325th meeting 2 (Bulgaria); the criticism of the United Arab Republic in respect of a Portu-
guese use of force in Senegal in 1969, as repr in UN Doc SCOR, 24th year, 1518th meeting, 
6; and the widespread criticism in respect of Israel’s use of force in Lebanon in May 1970, as 
repr in UN Doc SCOR, 25th year, 1539th meeting 7–8 (Finland), 1540th meeting 1 (Zambia), 
6 (Burundi), 6–7 (Nepal), 1541th meeting 4 (China (Taiwan)), 5 (France), 1542th meeting 8 
(United Kingdom). 
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 concerned were criticised for their colonial (Portugal)162 or racist (South Africa) 
rule163 or for their illegal occupation (Israel).164 Where a state was not widely 
accorded a pariah status of that kind, as was the case with respect to Turkey, 
the international response to the use of force was conspicuously less negative.165

iii. The Activation of the Law’s Post-Westphalian Potential after 
11 September 2001

Th erefore, on the basis of this closer inspection of state practice since 1945, the 
international community’s response to al-Qaeda’s horrifi c terrorist attack on 11 
September 2001 appears more as a powerful crystallising moment than as a 
dramatic departure from prior state practice.

(a) Th e Right of Self-defence

As early as the 12 September 2001, the Security Council recognised the right of 
individual and collective self-defence without implying that the ‘horrifying ter-
rorist attacks which took place on 11 September 2001 in New York, Washington, 
DC and Pennsylvania’ were attributable to Afghanistan.166 Soon thereaft er, the 
United States as well as NATO and the United Kingdom formulated their legal 
claim to use force in self-defence, as recognised in Article 51 of the UN Char-
ter, against al-Qaeda and the Taliban, in more specifi c terms.167 Th is legal claim 
was based on the view that the terrorist attacks of 11 September 2001 consti-
tuted an armed attack within the meaning of Article 51 of the UN Charter and 
was not based on the conviction that this attack was attributable under custom-
ary international law to Afghanistan. NATO activated Article 5 of the NATO 
treaty simply because the ‘attack against the United States on 11 September was 
directed from abroad’,168 and—while the United States and the United King-
dom emphasised in their letters to the Security Council169 that the Taliban had 
rendered al-Qaeda support—neither of the two states made its legal argument 
dependent on the attribution of the latter’s conduct to the state of Afghani-
stan (under the de facto government of the Taliban). Th erefore, the legal claim 

162 For the relevant state practice, see Kreß (n 150) 63–65; see eg the particularly instructive state-
ment made by Algeria, as repr in UN Doc SCOR, 24th year, 1516th meeting, 13. 

163 For the relevant state practice, ibid, 72–73; see eg the particularly instructive statement made by 
France, as repr in UN Doc S/PV 2686 7. 

164 For the relevant state practice, ibid, 82–88. 
165 For the relevant state practice, ibid, 89–92; for a similar view on the international reaction to 

the repeated armed incursions by Turkey since the 1980s into northern Iraq to hit military bases 
held by the Kurdish PKK, see Ruys (n 157) 429–32. 

166 S/RES1368 (12 September 2001) preambular para 3 in conjunction with op para 1.
167 For a detailed account, see Ruys (n 157) 433–37.
168 Statement by NATO Secretary-General Lord Robertson (2 October 2001) (2001) 41 Interna-

tional Legal Materials 1267, emphasis added. 
169 UN Doc S/2001/946 (7 October 2001) and UN Doc S/2001/947 (7 October 2001).



44 Post-Westphalian Shift s and Neo-Westphalian Hesitations 2014

underlying the allied Operation Enduring Freedom in Afghanistan,170 which 
began on 7 October 2001, was that of a right of individual and collective self-
defence against a non-state armed attack emanating from the territory of a state 
whose government was manifestly unwilling to prevent the attack from occur-
ing. Th is legal claim was squarely placed before the international community 
and received almost universal support.171 Th e initial phase of Enduring Free-
dom and the international reaction to it therefore lend powerful support to the 
post-Westphalian extension of the right of self-defence to cases of non-state 
armed attacks.

Th e international endorsement of the initial phase of Operation Enduring 
Freedom has not remained an isolated international incident. In 2006, Israel 
asserted its right of self-defence to use force in Lebanon against an armed 
attack carried out by the non-state172 Hezbollah organisation.173 While  Israel’s 
forcible action was criticised by some as disproportionate when it began to 
hit state infrastructure,174 the alleged right of self-defence against a non-state 

170 For scholarly analyses, see Michael Byers, ‘Terrorism, the Use of Force and International Law 
Aft er 11 September’ (2002) 51 International and Comparative Law Quaterly 401; Antonio Cas-
sese, ‘Terrorism Is Also Disrupting Some Crucial Legal Categories of International Law’ (2001) 
12 European Journal of International Law 993; Luigi Condorelli, ‘Les Attentats du 11 Septembre 
et Leurs Suites: où va le Droit International?’ (2001) 105 Révue Générale de Droit Interna-
tional 829; Jost Delbrück, ‘Th e Fight Against Terrorism: Self-Defense or Collective Security as 
International Police Action? Some Comments on the International Legal Implications of the 
“War Against Terrorism”’ (2001) 44 German Yearbook of International Law 9; Barry A Fein-
stein, ‘Operation Enduring Freedom: Legal Dimensions of an Infi nitely Just Operation’ (2002) 
11 Journal of Transnational Law and Policy 201; Christopher Greenwood, ‘International Law and 
the “War” Against Terrorism’ (2002) 78 International Aff airs 301; Th omas M Franck, ‘Terror-
ism and the Right of Self-Defense’ (2001) 95 American Journal of International Law 839; Jochen 
Abr Frowein, ‘Der Terrorismus als Herausforderung für das Völkerrecht’ (2002) 62 Zeitschrift  für 
ausländisches Recht und Völkerrecht 879; Markus Krajewski, ‘Selbstverteidigung gegen bewaff nete 
Angriff e nicht-staatlicher Organisationen—Der 11 September 2001 und seine Folgen’ (2002) 40 
Archiv des Völkerrechts 183; Rein Müllerson, ‘Jus Ad Bellum: Plus Ca Change (Le Monde) Plus 
C’est La Même Chose (Le Droit)?’ (2002) 7 Journal of Confl ict and Security Law 149; Sean D 
Murphy, ‘Terrorism and the Concept of “Armed Attack” in Article 51 of the UN Charter’ (2002) 
43 Harvard Journal of International Law 41; Tom Ruys and Sten Verhoeven, ‘Attacks by Private 
Actors and the Right of Self-Defence’ (2005) 10 Journal of Confl ict and Security Law 289; Chris-
tian Schaller, ‘Operation Enduring Freedom und das Recht auf Selbstverteidigung’ (2011) 86 Die 
Friedens-Warte 111; Michael N Schmitt, ‘Responding to Transnational Terrorism under the Jus 
ad Bellum: A Normative Framework’ in Michael N.Schmitt and Jelena Pejic (eds), International 
Law and Armed Confl ict: Exploring the Faultlines. Essays in Honour of Yoram Dinstein (Marti-
nus Nijhoff , 2007) 157–95; Carsten Stahn, ‘International Law at a Crossroads? Th e Impact of 
September 11’ (2002) 62 Zeitschrift  für ausländisches Recht und Völkerrecht 183.

 

171 For detailed references, see Ruys (n 157) 436–37 (nn 375–78). 
172 For a scholarly argument to bring Hezbollah within Art 9 of the ILC Articles on State Respon-

sibility, see Tom Ruys, ‘Crossing the Th in Blue Line: An Inquiry into Israel’s Recourse to 
Self-Defense against Hezbollah’ (2007) 43 Stanford Journal of International Law 265,  287–88. 

173 UN Doc S/2006/515 (12 July 2006); for a useful analysis of the ambiguities in Israel’s legal 
claim, see Ruys (n 157) 450–51; for another scholarly analysis on this incident, see Michael N 
Schmitt, ‘“Change Direction” 2006: Israeli Operations in Lebanon and the International Law of 
Self-Defense’ (2007-2008) 27 Michigan Journal of International Law 127.

174 For a critical analysis of this aspect of the operation, see Ruys (n 172) 290–92.
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armed attack was as such widely accepted.175 Since 2004, Turkey was again, and 
increasingly, facing transnational non-state violence emanating from Kurdish 
PKK bases in northern Iraq. In 2008, Turkey responded with a major ground 
off ensive directed against these PKK positions. While the picture with respect 
to this operation is somewhat less clear, which is probably also due to Turkey’s 
failure to articulate clearly its legal case,176 the conspicuous sparsity of inter-
national criticism of Turkey’s use of force cannot be ignored.177 Th e only more 
recent international incident possibly pointing in a diff erent direction is Colom-
bia’s military incursion into Ecuador in 2008 to target members of the FARC, 
ie its non-state adversary in the ongoing Colombian non-international armed 
confl ict. Th e Colombian use of force in Ecuador, which had been justifi ed by 
that state as a measure of self-defence,178 was criticised as a violation of interna-
tional law by all members of the Organisation of American States,179 except for 
the United States.180 Th is negative position need not, however, be interpreted as 
the rejection of the possibility of a non-state armed attack within the meaning 
of Article 51 of the UN Charter. It might simply suggest that the non-state vio-
lence against Colombia emanating from Ecuador’s territory was not signifi cant 
enough to pass the threshold of a non-state armed attack triggering the right 
of self-defence or that Colombia’s forcible action as not considered necessary.

On the whole, the practice of states since 11 September 2001 clearly supports 
the existence of a right of self-defence (both in its individual and collective 
dimension), as recognised in Article 51 of the UN Charter, against armed attacks 
by non-state actors. It would be premature to say that state practice has led to a 
robust international consensus regarding a (carefully delineated) right of indi-
vidual and collective self-defence ‘if a non-state armed attack occurs’.181 Most 
importantly, the ICJ, as of yet, has not accepted the existence of such right.182 

175 For the Security Council debates, see UN Doc S/PV 5489 (14 July 2006); and S/PV 5493 (21 
July 2006); for the G8 St Petersburg Summit Declaration, Middle East (16 July 2006), see www.
g8.utoronto.ca/summit/2006stpetersburg/mideast.html (accessed 18 June 2014); and for the 
position of the UN Secretary-General, see UN Doc SG/SM/10570, SC/8781 (20 July 2006). 

176 For the same view, see Ruys (n 157) 458.
177 For a careful analysis of the international reaction, see Ruys (n 157) 459–62.
178 Comunicado No 081 del Ministeria de Relaciones Exteriores de Colombia, Bogotá (2 March 

2008), http://web.presidencia.gov.co/comunicados/2008/marzo/archivo.html (accessed 31 March 
2014).

179 Doc OEA/SerF/iI25, RC25/RES1/08 rev 1 (17 March 2008).
180 US State Department, Daily Press Briefi ngs by T Casey, Deputy Spokesman (3–5 March 2008); 

http://2001-2009.state.gov/r/pa/prs/dpb/2008/mar/index.htm (accessed 18 June 2014).
181 For a contrary scholarly position, see Dire Tladi, ‘Th e Nonconsenting Innocent State: Th e Prob-

lem with Bethlehem’s Principle 12’ (2013) 107 American Journal of International Law 570. 
182 On the narrow starting point of the ICJ’s case-law, see (n 158). Th is was followed by the Court 

in the Case Concerning Oil Platforms (Islamic Republic of Iran v United States of America), 
(2003) ICJ Reports 161, at 186 (para 51); the picture became less clear with Legal Conse-
quences of the Construction of a Wall in the Occupied Palestinian Territory (2004) ICJ Reports 
136, at 194 (para 139); and in the Case Concerning Armed Activities on the Territory of the 
Congo (Democratic Republic of the Congo v Uganda), (2005) ICJ Reports 168, at 223 (para 
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In international legal scholarship, an attempt has been made to  portray the rel-
evant state practice in a ‘Westphalian light’. Instead of recognising the possibility 
of a non-state armed attack within the meaning of Article 51 of the UN Char-
ter, this part of international legal scholarship explains the legality of Operation 
Enduring Freedom exclusively183 by reference to a lex specialis on attribution. 
It is argued that, for the specifi c purposes of Article 51 of the UN Charter, and 
in deviation from the general rule on the attribution of the conduct of persons 
other than de iure organs, as set out by the ICJ,184 the harbouring of a vio-
lent non-state organisation is suffi  cient to attribute the latter’s conduct to the 
harbouring state.185 Occasionally, the ‘Westphalian avenue’ to meet the trans-
national non-state threat has been put to its extreme by applying the alleged 
lex specialis on attribution even in a case where a territorial state is ‘manifestly 
unable to prevent large-scale attacks’ by armed groups from emanating from 
its territory.186 In the form of this last extension, the Westphalian explanation 
of the broadening of the right of self-defence becomes indistinguishable, for all 
practical purposes, from its post-Westphalian competitor.

It is the latter, though, that has increasingly gained ground in international 
legal scholarship. In 2007, the IDI recognised that Article 51 of the UN Charter 
is applicable ‘en principe’ in the case of a non-state armed attack.187 Further-
more, the 2010 Leiden Policy Recommendations on Counter-Terrorism and 
International Law state that it ‘is now well accepted that attacks by non-state 
actors, even when not acting on behalf of a state, can trigger a state’s right of 
individual and collective [upon request of the victim state] self-defence’.188 Most 

147), the Court made a statement which might be taken to suggest an inclination to recon-
sider the matter. For a comprehensive and precise account of the ICJ’s case law, see James A 
Green, Th e International Court of Justice and Self-Defence in International Law (Hart Publish-
ing, 2009) 44–51.

 

183 It is of course also possible to accept a right of self-defence of individual and collective self-
defence in case of a non-state armed attack and at the same time to maintain that a lex specialis 
on attribution has come into existence. 

184 Case Concerning Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide (Bosnia and Herzegovina v Serbia and Montenegro) (2007) ICJ Reports 43, at 202–15 
(paras 385–415).

185 For such a view, see eg Christian J Tams, ‘Th e Use of Force Against Terrorists’ (2009) 20 Euro-
pean Journal of International Law 359, 383-87. It has oft en been submitted that since ‘9/11’ the 
USA have been working towards the recognition of a lex specialis on attribution. For an illumi-
nating discussion, see Christian Henderson, Th e Persistent Advocate and the Use of Force: Th e 
Impact of the United States upon the Jus ad Bellum and the Post-Cold War Era (Ashgate, 2010) 
137–70. 

186 Albrecht Randelzhofer and Georg Nolte, ‘Article 51’ in Bruno Simma, Daniel Erasmus-Khan, 
Georg Nolte, and Andreas Paulus (eds), Th e Charter of the United Nations: A Commentary, vol 
II (Oxford University Press, 3rd edn 2012) 1418–19 (marginal n 41).

187 Problèmes actuels du recours à la force en droit international. La Légitime défense, 10iéme 
Commission sous-groupe A (27 October 2007).

188 Th e recommendations, which were formulated by a group of international lawyers, are reprinted 
in van den Herik and Schrijver (n 149) 716 (para 38). For the same view, see para F of the 
‘Chatham House Principles of International Law on the Use of Force in Self-Defence’, which 
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recently, the Special Rapporteur on extrajudicial, summary or arbitrary execu-
tions, Christof Heyns, has stated that state practice since 11 September 2001 
‘suggests that international law may now permit’ self-defence in response to a 
non-state armed attack.189

Th e IDI was right, however, to point out that this post-Westphalian inter-
pretation of the right of self-defence gives rise to ‘problèmes complexes’. Th e 
United States’ geographical extension of the use of force against al-Qaeda since 
2002 has brought these problems to light. In the legal view of the United States, 
as it was expressed in a series of pronouncements by government offi  cials,190 
culminating in Barack Obama’s remarks at the National Defense University on 

were prepared by Chatham House based on the responses received by a group of leading Brit-
ish international lawyers and international relations scholars to a questionnaire on questions on 
the right of self-defence in international law. See E Wilmshurst, ‘Th e Chatham House Principles 
of International Law on the Use of Force in Self-Defence’ (2006) 55 International and Compara-
tive Law Quaterly 963, 969.

 

189 UN Doc A/68/382 (13 September 2013) para 88. Th e rapidly growing recognition of a right 
of self-defence against a non-state armed attack has given rise to the question of which body 
of law governs the modalities of the use of force when this right is exercised. Th e Westphalian 
answer would be that the law of international armed confl ict applies between the state acting in 
self-defence and the host state of the non-state organisation. But such an answer would ignore 
the fact that the actual fi ghting is between the state acting in self-defence and the attacking 
non-state organisation. In the initial period of its use of force against al-Qaeda, the United 
States therefore made an attempt to support the emergence, under customary international 
law, of a post-Westphalian version of the concept of international armed confl ict (George W 
Bush, ‘Memorandum: Human Treatment of Al Qaeda and Taliban Detainees’ (7 February 2002) 
para 2(c)). But the articulation of the idea that an international armed confl ict can take place 
between a state and a non-state organisation has not secured much traction (for an exception, 
see Supreme Court of Israel Sitting as the High Court of Justice, Th e Public Committee Against 
Torture in Israel et al v Th e Government of Israel et al (11 December 2005) HCJ 769/02 para 18). 
In that situation the US Supreme Court recognised the transnational potential (see (n 150)) of 
the concept of non-international armed confl ict (Hamdan v Rumsfeld. Secretary of Defense et al 
(2006) 126 S Ct 2746, 2757).

190 John O Brennan, Speech at the Woodrow Wilson International Center for Scholars: Th e Ethics 
and Effi  cacy of the President’s Counterterrorism Strategy (30 April 2012), www.wilsoncenter.
org/event/the-effi  cacy-and-ethics-us-counterterrorism-strategy; Stephen Preston, General Coun-
sel, Central Intelligency Agency, Speech at Harvard Law School: CIA and the Rule of Law (10 
April 2012), www.cfr.org/rule-of-law/cia-general-counsel-stephen-prestons-remarks-rule-of-law-
april-2012/p27912; Eric Holder, Attorney General, Remarks at Northwestern University Law 
School (5 March 2012); http://lawfareblog.com/2012/03/text-of-the-attorney-generals-national-
security-speech/#mare-6236; Jeh Johnson, General Counsel, US Department of Defense, Dean’s 
Lecture at Yale Law School: National Security Law, Lawyers and Lawyering in the Obama 
Administration (22 February 2012), http://lawfareblog.com/2012/02/jeh-johnson-speech-
at-yale-law-school; John O Brennan, Assistant to the President for Homeland Security and 
Counterterrorism, Remarks at the Harvard Law School Program on Law and Security: Strength-
ening Our Security by Adhering to Our Values and Laws (16 September 2011), www.whitehouse.
gov/the-press-offi  ce/2011/09/16/remarks-john-o-brennan-strengthening-our-security-adhering-
our-values-an; Harold Hongju Koh, Legal Adviser, US Department of State, Remarks at the 
Annual Meeting of the American Society of International Law: Th e Obama Administration and 
International Law (25 March 2010), http://www.state.gov/s/l/releases/remarks/139119.htm (all 
accessed 18 June 2014).
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23 May 2013,191 this state has continued to be the victim of an armed attack by 
al-Qaeda even aft er the destruction of this organisation’s strongholds in Afghan-
istan in 2001 and 2002. Over time, so the argument continues, ‘associated 
forces’ have joined al-Qaeda in carrying out this continuing non-state armed 
attack and this attack has been emanating from the territories of a number of 
diff erent states that, again in the view of the United States, have proven either 
unwilling or unable to bring the armed attack to a halt. Th e United States feels 
entitled to exercise its right of self-defence on all these territories and has acted 
accordingly.192 Th e two most important background assumptions for this legal 
position are the denial of a gravity threshold for a non-state armed attack and 
the possibility to consider the use of force emanating from diff erent terrorist 
cells spread over several state territories as one armed attack if these cells are 
somehow—perhaps only by a common ideology—‘associated’. Th is self-defence 
claim goes beyond what was necessary to justify Operation Enduring Free-
dom in Afghanistan in 2001–02, or Israel’s use of force in Lebanon in 2006, 
or Turkey’s use of force in Iraq in 2008, and it was not met with widespread 
international acceptance.193 Conversely, it is widely believed that a non-state 
armed attack must pass a signifi cant gravity threshold.194 And as the Special 

191 Remarks by the President at the National Defense University (23 May 2013), www.whitehouse.
gov/the-press-offi  ce/2013/05/23/remarks-president-national-defense-university (accessed 18 
June 2014).

192 It is of secondary interest for the purposes of this study that the relevant territorial state may 
occasionally have consented to the use of force against alleged terrorist targets (see Deeks (n 
14) 1–60) because the legal claim articulated by the United States unambiguously exceeds this 
scenario. 

193 Th e same is true for the specifi cs of the ‘transnational non-international armed confl ict par-
adigm’, as developed in a piecemeal fashion by the US government (for references, see (nn 
190-191) for the fi ght against al-Qaeda. Th e rejection of any geographical limitation upon the 
applicability of the non-international armed confl ict targeting powers constitutes one important 
legal assertion which remains hotly debated (for a presentation and discussion of the arguments, 
see Kreß (n 139) 152–55). And the further legal conviction of the United States that the violence 
emanating from a transnational network of terrorist cells, which are somehow—but not neces-
sarily through the existence of a central quasi-military command—associated, can be aggregated 
to determine the existence of one transnational non-international armed confl ict, is deeply dis-
turbing. With this legal construction, the applicability of the ‘law of non-international armed 
confl ict paradigm’ unfolds a signifi cant spill-over to what was hitherto peaceful territory (for a 
compelling criticism of this part of the US legal position, see UN Special Rapporteur Heyns (n 
189) paras 59–63).

194 Th e general gravity threshold for the concept of ‘armed attack’, as developed by the ICJ in the 
Nicaragua case (n 9) 101 (para 191), and as confi rmed and refi ned in the Oil Platforms case (n 
182) 186–87, 191–92, 195–96 (paras 51, 64, 72) as well as in the Armed Activities case (n 182) 
222–23 (para 146), remains a matter of considerable controversy (for a detailed discussion, see 
Green (n 182) 111 et seq). Th ere is, however, a widespread conviction that only violence of a 
signifi cant intensity amounts to a non-state armed attack; see para 39 of the Leiden Recommen-
dations (n 188) and para F of the Chatham House Principles (n 188). A gravity requirement 
appears to be absent in the list of criteria set out in Daniel Bethlehem, ‘Self-Defense Against an 
Imminent or Actual Armed Attack by Nonstate Actors’ (2012) 106 American Journal of Interna-
tional Law 770, 775–77. For a criticism of this omission, see Elizabeth Wilmshurst and Michael 
Wood, ‘Self-Defense Against Nonstate Actors: Refl ections on the “Bethlehem Principles”’ (2013) 
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Rapporteur on extrajudicial, summary or arbitrary executions has succinctly 
put it, ‘this specifi c intensity requirement for the defi nition of an armed attack 
must be met vis-à-vis each host state on whose territory action in self-defence 
is taken’.195 Th is latter requirement ensures that the post-Westphalian extension 
of the right of self-defence in case of a non-state armed attack is duly bal-
anced against the Westphalian consideration that the use of force in self-defence 
against the non-state attackers will usually take on the territory of another state 
so that it must be justifi ed also vis-à-vis the latter.196

(b) Th e Practice of the Security Council

Although there had been precursors in its prior practice,197 it ‘was only from 
September 2001 that the issue [of terrorism] began to play a major role in the 
Council’s work’198 and the relevant practice has become so rich and multifac-
eted that a comprehensive account would by far exceed the subject matter of 
this article.199 Crucially for present purposes, on 12 September 2001 the Secu-
rity Council not only condemned ‘in the strongest terms’ the armed attack on 
the United States, but it also determined that this attack, ‘like any act of interna-
tional terrorism’, constitutes a threat to international peace and security.200 Th is 
qualifi cation soon became a settled Council practice, which was summarised in 
the 2006 Presidential Statement that ‘terrorism constitutes one of the most seri-
ous threats to international peace and security’.201 Th is statement ceremonially 

107 American Journal of International Law 390, 394; for the same view, see Mahmoud Hmoud, 
‘Are New Principles Really Needed? Th e Potential of the Established Distinction between 
Responsibility for Attacks by Nonstate Actors and the Law of Self-Defense’ (2013) 107 Ameri-
can Journal of International Law 576, 577–78.

 

195 UN Special Rapporteur Heyns (n 189), para 89. For what appears to be a more permissive view, 
see Bethlehem (n 194). 

196 Th e point is set out in greater detail in Claus Kreß, ‘Some Refl ections on the International 
Legal Framework Governing Transnational Armed Confl ict’ (2010) 15 Journal of Confl ict and 
Security Law 245, 250–52; for a similar view, see Kimberley N Trapp, ‘Back to Basics: Neces-
sity, Proportionality, and the Right to Self-Defence against Non-State Terrorist Actors’ (2007) 56 
International and Comparative Law Quaterly 141, 143–55. In that context, it is important to rec-
ognise the basic truth, that the concept of state sovereignty here again implies a ‘duty to protect’ 
as a corollary to the ‘right to be protected’ against forcible intervention from abroad (for the 
same view, see Hmoud (n 194) 577–78). Th is time it is the Westphalian duty to protect foreign 
states against non-state armed attacks emanating from the territory over which territorial sov-
ereignty is claimed. Compare this duty with the post-Westphalian responsibility to protect one’s 
own civilian population, as discussed supra Section II.iv. 

197 See text supra Section III.ii accompanying n 153 and references therein. 
198 Wood (n 149) 321.
199 In particular, the remarkable quasi-legislative Security Council action in the form of UN Doc 

S/RES/1373 (28 September 2001) will not be dealt with here; see instead Wood (n 149) 325. 
200 UN Doc S/RES 1368 (12 September 2001) op para 1.
201 UN Doc S/PRST/2006/56 (20 December 2006) para 1.
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confi rms the Council’s activation of the post-Westphalian potential of the UN 
Charter’s collective security system vis-à-vis transnational non-state violence.202

As of yet, however, the Security Council has not authorised the use of force 
by states with the principal objective of halting an act of international terror-
ism.203 Th is is true, in particular, for al-Qaeda’s armed attack of 11 September 
2001, because the United States (perhaps deplorably204) preferred to situate its 
military response outside the framework of collective security. Th is provokes 
the following comparison between the two areas of post-Westphalian develop-
ments under consideration. While all relevant international actors are united in 
their preference to seek a Security Council authorisation if the use of force to 
protect a civilian population under lethal attack is considered necessary, states 
faced with a non-state armed attack have generally preferred unilateral action 
in self-defence.

Below the level of the authorisation of military action, the Security  Council, 
beginning shortly before 11 September 2001, has developed a robust post-
Westphalian practice of non-military measures against transnationally violent 
non-state actors. On 19 December 2000, the Security Council decided to 
entrust a Committee consisting of all the members of the Council to designate 
‘individuals and entities associated’ with Osama bin Laden and to place them 
on a list. States were then required to ‘freeze without delay funds and other 
fi nancial assets’ of these listed individuals and entities.205 A delisting required a 
decision to that eff ect to be made by the ‘Sanctions Committee’ by unanimity 
of its members. In view of the extremely weak procedural position of the listed 
persons and entities, these targeted sanctions were barely reconcilable with the 
international human right to judicial review and were rather reminiscent of 
measures of ‘economic warfare’ taken against ‘enemy aliens’ in former times.206

Th e Security Council sanction regime therefore provoked serious criticism 
from many quarters and led to two important judgments by the Court of Justice 

202 On this potential see supra Section III.i; remarkably, the Security Council has recently also 
determined that ‘transnational organized crime’ may threaten international peace and security; 
the Council did so in the context of its action against piracy and armed robbery at sea which 
are both specifi c species of this phenomenon; UN Doc S/RES/2039 (29 February 2012) pream-
bular para 18. 

203 Wood (n 149) 330. Th e Council has, however, recently authorised forcible action against piracy 
and armed robbery at sea. Th e triggering resolution on this point is UN Doc S/RES/1816 (2 
June 2008) op para 7(b)—the case of piracy is sui generis: on the one hand it is a form on (oft en 
organised) ordinary criminality (such as armed robbery); on the other hand it has got a long 
tradition of ‘internationalisation’ due to the locus delicti on the high seas. 

204 For the policy advantages of pursuing the Security Council avenue, see Wood (n 149) 332–33; 
see also Wood (n 68) (Indian Yearbook of International Law).

205 UN Doc S/RES/1333 (19 December 2000) op para 8 (c) to be read in conjunction with UN Doc 
S/RES/1267 (15 October 1999) op paras 4 (b) and 6.

206 Th e person or entity concerned had no standing before the Security Council to put foreward 
a defence and a delisting decision required the unanimity of the members of the Sanctions 
Committee.
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of the European Union207 and one of the European Court of Human Rights208 
implicitly questioning whether the Security Council had found the right balance 
between the goal to avert the post-Westphalian international peace and secu-
rity threat posed by international terrorism and the equally post-Westphalian 
concern not to downgrade unduly the protection of internationally recognised 
human rights.209 Th e Security Council has responded to these criticisms through 
the establishment of the Offi  ce of the Ombudsperson210 and a signifi cant change 
in the delisting procedure.211 Th e balance to be struck by the Security Council 
between the two post-Westphalian concerns remains, though, a delicate one.

(c) Th e Prohibition of the Use of Force

Th e post-Westphalian developments summarised above must culminate in the 
question of whether the ‘principle of the non-use of force’212 in international 
law now extends to non-state actors. As early as in 2002, Anne-Marie Slaughter 
and William Burke-White took up this question in their essay ‘An International 
Constitutional Moment’. Th ey suggested that Article 2(4)(a) should read: ‘All 
states and individuals shall refrain from the deliberate targeting or killing civil-
ians in armed confl ict of any kind, for any purpose.’213 As of yet, the practice 
of states does not support the suggestion that such an evolution of the prohibi-
tion of the use of force has occurred through the customary process. In 2010, 
the ICJ therefore correctly held that under existing international law ‘the pro-
hibition of the use of force as a particular aspect of the obligation to respect 
the territorial integrity of states is confi ned to the sphere of relations between 
states’.214

207 Grand Chamber, Joined Cases C-584/10P, C-593/10P and C-595/10P (‘Kadi II’) (18 July 2013); 
Joined Cases C-402 and 415/05P (‘Kadi I’) (2008) ECR I-6351. 

208 Grand Chamber, Case of Nada v Switzerland (Application No 10593/08) (12 September 2012). 
209 For a thoughtful analysis of the broader context of the controversy, see Gráinne de Búrca, ‘Th e 

European Court of Justice and the International Legal Order aft er Kadi’ (2010) 51 Harvard 
International Law Journal 1.

210 UN Doc S/RES/1904 (17 December 2009) paras 20 et seq.
211 UN Doc S/RES/1989 (17 June 2011) op para 23. For the resolution governing the work of the 

Ombudsperson and the delisting procedure at the time of writing, see UN Doc S/RES/2083 (17 
December 2012) op para 21. 

212 To use what is the terminology preferred by the ICJ since the Nicaragua case (n 9) 118 (para 
227). 

213 Anne-Marie Slaughter and William Burke-White, ‘An International Constitutional Moment 
(2002) 43 Harvard International Law Journal 1, 2.

214 ICJ (n 144) 437 (para 80). Th e 2009 Report of the Independent Fact-Finding Mission on the 
Confl ict in Georgia does not contradict this fi nding of the Court. Th e Mission applied Art 2(4) 
of the UN Charter to the non-state entity South Ossetia, but it did so on the basis of the belief 
that South Ossetia and Georgia had specifi cally stipulated the applicability of this provision to 
their bilateral relationship (n 143, 239). For a far-reaching (but unsupported) scholarly view that 
the customary prohibition of the use of force binds non-state actors, see Nicholas Tsagourias, 
‘Non-State Actors in International Peace and Security. Non-State Actors and the Use of Force’ 
in Jean d’Aspremont (ed), Participants in the International Legal System: Multiple Perspectives on 
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Of course this need not be the end of the matter de lege ferenda. Th ought 
may indeed be given to the question whether the time is ripe for international 
law to make the post-Westphalian move towards a new ius contra bellum bind-
ing upon the leadership of a non-state organisation. Contrary to Slaughter and 
Burke-White’s proposal, such a new prohibition should not, however, be con-
fi ned to the use of force by such an organisation against civilians, but should 
also cover massive violence against state soldiers or state infrastructure. Further-
more, any debate about such a new prohibition of the use of force by non-state 
actors would have to include the question of an exceptional ius ad bellum for a 
civilian population under lethal attack by the government of a state.215

IV. Contemporary International Law on the Use of 
Force: A Westphalian Noyau Dur and a Number of Post-
Westphalian Dimensions of Partially Uncertain Reach

To conclude, current international law on the use of force, while retaining its 
Westphalian noyau dur, has undergone a number of post-Westphalian develop-
ments of as yet partially uncertain reach. As regards the protection of a civilian 
population under illegal attack by its government, what seemed to be an almost 
irresistible and comprehensive post-Westphalian trend in the 1990s, has since 
1999 met with neo-Westphalian resistance on several fronts. In comparison, 
the second post-Westphalian development, which was triggered by al-Qaeda’s 
armed attack on the United States on 11 September 2001, while not having 
reached the stage of full consolidation, appears to be more robust.

Th is diff erence is clearly discernible with respect to the use of force outside 
the collective security system. In view of the development of state practice since 
11 September 2001 it is hard to deny, persisting controversies notwithstanding, 

Non-State Actors in International Law (Routledge, 2011) 326, 327. Th e non-applicability of the 
prohibition of the use of force to non-state conduct is mirrored in current international crimi-
nal law. Despite the increasing recognition of the possibility of a non-state armed attack within 
the meaning of Art 51 of the UN Charter, states decided not to extend the defi nition of the 
crime of aggression to aggressive non-state action (Claus Kreß and Leonie von Holtzendorff , 
‘Th e Kampala Compromise on the Crime of Aggression’ (2010) 8 Journal of International Crim-
inal Justice 1179, 1190).

 

215 Th is question was raised supra Section II.iv in the context of an internal non-state use of force. 
However, a civilian population under attack by its government might also exercise its use of 
force transnationally, ie from the territory of another state. Th e non-state armed attack would 
then be lawful so that the terror government could not rely on the right of self-defence of the 
state it continues to represent de iure to fi ght the victimised civilian population transnation-
ally. Th is hypothetical scenario suggests the need to discuss the proposal for a ius contra bellum 
directed to non-state actors with a view both to internal and transnational non-state violence. 
For a more detailed argument in support of having such a debate, see Claus Kreß, ‘Civil Wars 
and International Law: Two Lines of Legal Development and One Question for the Future’ 
(2014) 95 International Review of the Red Cross (forthcoming). 
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that the alleged right of self-defence in case of a non-state armed attack now 
occupies a place within the ‘light grey’ area of the international law on the use 
of force. With respect to the alleged right to humanitarian intervention in case 
of an impending humanitarian catastrophe, however, the pendulum has swung 
back in the years following 1999 so that the area for this legal claim can at pre-
sent only be painted in a ‘dark grey’ colour.216

Th ese diff erent shades of grey are best explained by the fact that the inter-
national law on the use of force continues to be decisively shaped by the practice 
of states.217 And it needs no explanation that states display more sensitivity vis-
à-vis attacks directed against them than vis-à-vis attacks by themselves against 
non-state actors. Th is will hold true as long as a signifi cant number of states are 
not internally governed by the rule of law.

One wonders whether the existing international law on the use of force suf-
fers from an important inconsistency because of these diff erent shades of grey. 
Th is question is inevitable if one assumes that a state-driven international law 
on the use of force must also ultimately serve the protection of civilian popu-
lations.218 However, a diff erent legal treatment, under this body of law, of a 
civilian population’s terrorisation by its government on the one hand, and of 
a state’s terrorisation by a transnational non-state organisation on the other 
hand, could be explained as follows. Arguably, while self-defence under present 
international law is a right of states as a technical legal matter, its substantive 
purpose is to protect the civilian population within the attacked state. If seen in 
that light, not only a forcible humanitarian intervention to avert an impending 
humanitarian catastrophe, but also any use of force in self-defence (ultimately) 
aims at the protection of a civilian population. In addition, though, the exercise 
of the right of self-defence serves to uphold the (more or less) eff ective inter-
nal legal order of the state under attack and this legal order, if not perverted 
as an instrument of terror, ensures that within its realm of protection, the indi-
vidual rights to life and personal liberty are not just abstract ideals, but can be 

216 Th e idea to paint in light or dark grey is borrowed from Christian J Tams, ‘Prospects for 
Humanitarian Uses of Force’ in Antonio Cassese (ed), Realizing Utopia (Oxford University Press, 
2012) 359, 367.

217 Th is conclusion is in line with the more general statement by Jean d’Aspremont, ‘Conclusion. 
Inclusive Law-making and Law-enforcement Processes for an Exclusive International Legal 
System’ in d’Aspremont (n 214) 425, 431, that ‘[h]owever one construes the consequences of 
the signifi cant role played by non-state actors for the international legal system as a whole, it 
cannot be denied … that states remain the ultimate lawmakers’; for a recent, more general, criti-
cism of such an essentially Westphalian international law-making process, see Bethlehem (n 3) 
22–23. 

218 For the central role of the individual in international law from the perspective of a ‘consti-
tutionalised’ international law, see Anne Peters, ‘Membership in the Global Constitutional 
Community’ in Jan Klabbers, Anne Peters and Geir Ulfstein (eds), Th e Constitutionalization of 
International Law (Oxford University Press, 2009) 153, 157–79. 
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enjoyed in reality.219 Th is additional collective good may justify the fact that 
the inter national law on the use of force provides civilian populations with a 
more robust protection if the armed attack comes from abroad than in case of 
an armed attack by the population’s own government.

Despite this possible justifi cation of a diff erent legal response to our two main 
post-Westphalian challenges, the debate about a right to unilateral humanitar-
ian intervention to avert an impending humanitarian catastrophe is unlikely to 
disappear from the international legal agenda. Th e International Commission 
on Intervention and State Sovereignty formulated the key question as follows:

[Th e current legal position] may still leave circumstances when the Security Council 
fails to discharge what this Commission would regard as its responsibility to protect, 
in a conscience-shocking situation crying out for action. It is a real question in these 
circumstances where lies the most harm: in the damage to international order if the 
Security Council is bypassed or in the damage to that order if human beings are 
slaughtered while the Security Council stands by.220

As we have seen, there is currently no prospect that states may wish to answer 
this question in abstracto. But our study of concrete incidents since 1990 sug-
gests that states may in concreto, and be it only implicitly, react more favorably 
to a genuine humanitarian intervention than when they are asked to state the 
law in abstracto and, ultimately, such a practice in concreto should prevail.

Regarding the violent non-state threat to states, the more recent US policy 
of targeted killings of members of al-Qaeda and its associated forces has, in 
too many places in the world, brought to light a ‘post-Westphalian excess’. In 
view of both the sovereignty rights of other states and the international human 
right to life of the targeted human beings, an overwhelming majority of states 
do not accept the United States’ legal claim as the authoritative interpretation 
of the existing international peace and security law. On 23 May 2013, President 
Barack Obama indicated that the ‘war’ with al-Qaeda might end in the not too 
distant future. But as long as the excessive United States’ legal claim remains in 
place, it will be important not to pass over it in diplomatic silence.

219 For a recent discussion of the ‘common good’ behind the ‘right of national defence’ from a non-
legal perspective, see Nigel Biggar, In Defence of War (Oxford University Press, 2013) 202–06.

220 International Commission on Intervention and State Sovereignty (n 118) 55 (para 6.37).


